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WORKMEN’S COMPENSATION ON INTERSTATE 
RAILWAYS * 


W HEN , during the last century, the industrial employer came 

to displace the merchant and the craftsman as the pivot 
of our economic system, not least important among the adjust- 
ments that were called for was the creation of legal machinery 
whereby the inevitable toll of large scale mechanical production 
and distribution on human life and limb could be equitably allo- 
cated between employer and employee. The process by which 
the adjustment has been, and is being, made is, in the main, a 
matter of legislation. The courts, looking to established doctrines 
of the common law, found little that was adequate. More signifi- 
cant, in developing that which they found they were guided by 
economic ideals that were fast becoming little more than con- 
venient fictions for rationalization. ‘All these conditions [of 
master and servant] ” said Bentham, “are a matter of contract. 
It belongs to the parties interested to arrange them according to 
their own convenience.” ' ‘And such was the social philosophy 
upon which courts erected the common-law rules governing an 
employer’s liability for industrial accidents. Where the employer 


* The original version of this article was prepared as a thesis in Professor Felix 
Frankfurter’s course in Federal Jurisdiction and Procedure. 

1 BENTHAM, THEORY OF LEGISLATION (Hildreth Tr., 2d ed. 1871) 199. 

2 The first case clearly to enunciate the defenses of common employment and 
assumption of risk is Priestley v. Fowler, 3 M. & W. 1 (1837). The basis of the 
court’s conclusion is not at all clear. In the subsequent application of those defenses, 
however, the courts have evolved a contract rationale. See notes 3, 5,-infra. 
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was personally at fault, recovery might, of course, be had. But 
where injury was occasioned through the negligence of a fellow 
servant, or resulted from one of the ordinary risks of the employ- 
ment,* it was said that the employee, having chosen to encounter 
those dangers in return for a stipulated compensation, could not 
be heard to complain. 

The first stage of legislative activity was devoted to an abroga- 
tion of these common-law defenses to liability. The defenses had 
been grounded on the assumptions that the employee was cogni- 
zant of all risks to be encountered and that, being cognizant, his 
bargaining power would enable him to decline the employment 
if the risks were too great." These assumptions the whole history 


8 See 4 Labatt, MASTER AND SERVANT (2d ed. 1913) § 1393. 

4 See 3 id. § 1167. Occasionally an attempt has been made to treat assumption 
of risk as no more than a special manifestation of a general tort doctrine. See, e.g., 
Burdick, Js Law the Expression of Class Selfishness? (1912) 25 Harv. L. REv. 349, 
354 et seq. The cases, however, almost uniformly derive the doctrine from the em- 
ployee’s contract. See, e.g., Chicago, M. & St. P. Ry. v. Ross, 112 U. S. 377, 382 
(1884) ; Noyes v. Smith & Lee, 28 Vt. 59, 62 (1855) ; cases are collected in 5 LaBart, 
op. cit. supra note 3, § 1168. And the fellow servant rule is treated as a species of 
assumption of risk. See Hutchinson v. York, Newcastle, & Berwick Ry., 5 Ex. 343, 
352 (1850); Cumberland & P. R. R. v. State, 44 Md. 283 (1876). 

5 See Lord Abinger, C. B., in Priestley v. Fowler, 3 M. & W. 1, 6 (1837). One 
may well doubt whether the contract rationale found in the cases expresses the real 
reason for the rule. A more plausible explanation may be found in the legal ideals 
of the nineteenth century. The modern form of the master’s liability for certain 
torts of his servants upon strangers may be traced back at least to the latter part 
of the seventeenth century. Boson v. Sandford, 2 Salk. 440 (1689). But, for one 
reason or another, cases involving unintentional injuries by one servant to another 
did not seem to come before the courts until almost the middle of the nineteenth 
century. English legal thought of that time was strongly influenced by the effort 
to predicate liability only upon fault or upon contract. See 2 Austin, JurIs- 
PRUDENCE (1863) 165. Consequently, instead of extending the respondeat superior 
cases to cover the negligence of a fellow servant, non-liability in the absence 
of personal misconduct was assumed, and the contractual argument was used, 
apparently, merely to rebut the idea of any contractual assumption of liability by 
the employer. Cf. Priestley v. Fowler, supra. Nevertheless, the argument was 
quickly translated into one predicating non-liability upon a supposed contract of 
the servant to assume ordinary risks, including the possibility of negligence of a 
fellow servant. And one can scarcely read the leading English and American cases 
without being convinced of the sincerity of the courts in basing non-liability upon 
a purely contractual ground. See, e.g., Shaw, C. J., in Farwell v. Boston & Worcester 
R. R., 4 Metc. 49, 57 (Mass. 1842) ; Alderson, B., in Hutchinson v. York, Newcastle, 
& Berwick Ry., 5 Ex. 343, 351 (1850). Thus the contractual rationale, though prob- 
ably never a valid explanation, became the fundamental justification of the common- 
law doctrines. 
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of modern industrialism denied.° Legislatures intervened to elimi- 
nate the disparity between legal fictions and economic facts. 

Among the pioneers in American legislation was the federal 
Employer’s Liability Act of 1906.’ England, as early as 1880, 
had enacted a similar statute,* but in 1897 had discarded the con- 
ception of fault as a prerequisite to liability and had enacted a 
workmen’s compensation act.° Twenty other foreign countries 
had adopted the latter principle by 1906.'° But American legis- 
latures, though they had not been dormant, had been content with 
sporadic and incomplete modifications of the common law. In 
only seven states had the fellow servant rule been abolished en- 
tirely.* Four states had abolished it with reference to injuries 
sustained “ in the operation of ” railroads.’* Fourteen states had 
gone no farther than to modify the rule by the introduction of 
the rather questionable superior servant doctrine.** In the re- 


6 See Boyp, WoRKMEN’s COMPENSATION AND INDUSTRIAL INSURANCE UNDER Mop- 
ERN ConpDITIONS (1913) ; DowNEY, WORKMEN’s COMPENSATION (1924). 

7 34 STAT. 232. 

8 43 & 44 VICT., c. 42. 

® 60 & 61 Vict., c. 37. This was largely superseded by the more extended act of 
1906. 6 Epw. VII, c. 58. A new statute was enacted in 1923. 13 & 14 Geo. V, c. 42. 

10 See BuREAU OF LaBor BULLETIN No. 74 (1908) 121 et seq. 

11 Colorado, ANN. Stat. (Mills, Supp. 1904) § 1511-e; Georgia, C1v. cine 
(1895) § 2323; Kansas, Gen. Stat. (1901) § 5858; Minnesota, Gen. Stat. (1894) 
$2701; Montana, Laws 1905, c. 1, §1; North Carolina, Priv. Laws 1897, c. 56; 
North Dakota, Rev. Cope (1905) § 4400. 

The Minnesota Act in express terms has a more restricted meaning, but is prop- 
erly classed here as the result of judicial interpretation which has made it co-exten- 
sive with the Kansas act. See Swartz v. Great Northern Ry., 93 Minn. 339, 101 
N. W. 504 (1904); Notes (1909) 18 L. R. A. (N.S.) 477; (1909) 22 L. R. A. 
(N.S.) 968. 

For a somewhat different classification of the state statutes in this and the fol- 
lowing notes, see Mr. Justice Brandeis, ——— in New York Cent. R. R. v. Win- 
field, 244 U. S. 147, 160 (1917). 

12 Florida, Gen. Stat. (1906) §§ 3148-50; ZJowa, Cope (Supp. 1902) § 2071; 
Missouri, Rev. Stat. (1899) §§ 2873-76; Texas, C1v. Stat. (Sayles, 1897) art. 4560a. 

As to the operation of these acts, see McLeod v. Chicago & N. Ry., 125 Iowa 
270, 101 N. W. 77 (1904); Stanley v. Chicago, M. & St. P. Ry., 112 Mo. App. 601, 
87 S. W. 112 (1905); Gulf, C. & S. F. Ry. v. Howard, 97 Tex. 513, 80 S. W. 229 
(1904). 

18 Alabama, Cope (1897) § 1749; Arkansas, Dic. Stat. (Kirby, 1904) §$§ 6658- 
59; California, C1v. Cope (Deering, 1885) §1970; Indiana, Rev. Stat. (Burns, 
1901) § 7083; Massachusetts, Acts & Resolves 1887, p. 899, c. 270; Mississippi, 
Const. 1890, § 193; New York, Laws 1902, p. 1748, c. 600; Ohio, ANN. Stat. (Bates, 
1906) § 3365:22; Oregon, Acts 1903, §1; Pennsylvania, Laws 1868, No. 26, p. 58; 


WORKMEN’S COMPENSATION ON RAILWAYS 391 


| 

i] 

‘dj 

q 

q 

| 

4 

4 

4 

i 

if 


392 HARVARD LAW REVIEW [Vol. 47 


maining twenty-two states and territories the fellow servant prin- 
ciple continued in full force. In only three states had the defense 
of contributory negligence suffered any modifications.** The de- 
fense of assumption of risk had, however, received considerable 
indirect treatment in the form of safety appliance acts of various 
types.** It was under these circumstances that the prospect of 
federal legislation ‘‘ extending the provisions of a great and consti- 
tutional law to all employments within the scope of Federal 
power ”** appealed strongly to President Theodore Roosevelt. 
As early as 1902 he had recommended “ a wise employer’s-liability 
act for the District of Columbia ”’.*’ Repeated recommendations 
of more extensive legislation ** bore fruit in the Act of June 11, 
1906, abolishing the defenses of contributory negligence and com- 
mon employment in personal injury actions by any employees 
against common carriers engaged in interstate commerce.*® 

Thereafter the President became more ambitious. In Decem- 
ber, 1907, he pointed out that: 


“ The practice of putting the entire burden of loss to life or limb upon 
the victim or the victim’s family is a form of social injustice in which the 
United States stands in unenviable prominence. . . . I urge upon Con- 
gress the enactment of a law which will at the same time bring Federal 
legislation up to the standard already established by all the European 
countries, and which will serve as a stimulus to the various states to per- 
fect their legislation in this regard.” ?° 


South Carolina, Const. 1895, art. 9, §15; Utah, Comp. Laws (1907) §§ 1342-43; 
Virginia, Const. 1902, § 162; Wisconsin, Rev. Stat. (1898) § 1816. 

14 In two states it was superseded by the rule of comparative negligence. 
Georgia, Cope (1895) § 2322; Florida, Gen. Stat. (1906) § 3149. In Maryland a 
rule had been adopted imposing liability on a railroad corporation for one-half the 
injury in cases of contributory negligence, unless the employer elected to contribute 
to a codperative insurance fund. Mp. Pus. Gen. Laws (Poe, 1904) art. 23, 
§§ 222-23. 

15 The statutes as they applied to railroads were as follows: Delaware, Acts 
1903, c. 394; Illinois, Laws 1905, p. 350, § 9; Indiana, Acts 1903, c. 120; Towa, CODE 
(1897) § 2083; Kentucky, Stat. (Carroll, 1903) § 793; Massachusetts, Rev. LAws 
1902, c. 11, § 209; Mississippi, Cope (1906) § 4051; Missouri, Laws 1907, p. 181; 
Nebraska, Comp. Stat. (1905) § 2058; Ohio, Laws 1906, pp. 46, 75; Vermont, Star. 
(1894) §$§ 3887, 3911; Virginia, Cope (1904) § 1294d-36; Washington, Laws 1899, 
c. 35, § 2; Wisconsin, Ann. Stat. (Supp. 1906) § 1809. 

16 See 39 Conc. Rec. 11 (1904). 19 34 STAT. 232. 

17 See 36 Conc. REc. 12. 20 See 42 Conc. REc. 73 (1907). 

18 See 39 Conc, Rec. 11 (1904) ; 40 Conc. REc. 94 (1905). 
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A month later the Supreme Court handed down its decision declar- 
ing the Act of 1906 unconstitutional insofar as it applied to em- 
ployees in intrastate commerce.” 

Consideration at this point of the administrative difficulties 
which Representative Parker had pointed out both ir 1906 ” and 
again in a minority report in 1908,”* combined with notice of the 
advances in state legislation since 1906,"* might well have argued 
an abandonment of any further experiments with a federal act. 
Instead there was a scramble to reénact the earlier provisions with 
proper limitations to conform with the constitutional requirements 
pronounced by the Supreme Court,”* culminating in the passage of 
the Act of April 22, 1908.”° 

It was thus that a vital element in the lives of a whole section 
of society was brought within the domain of exclusive federal 
regulation.*” Henceforth state legislatures might find newer and 


21 First Employer’s Liability Cases, 207 U. S. 463 (1908). 

22 See 40 Conc. REc. 4606. 

23 See 42 Conc. REc. 4428. 

24 By this time four more states had abolished the fellow servant rule com- 
pletely. Arkansas, Acts 1907, Act 69, § 1; Nevada, Acts 1907, c. 214, § 1; Oklahoma, 
Const. 1907, art. 9, § 36; South Dakota, Laws 1907, c. 219. Three had abolished 
the rule with reference to the “ operation of railroads ”; Nebraska, Laws 1907, c. 48, 
$1; Ohio, Laws 1908, p. 25; Wisconsin, Laws 1907, Cc. 354, P. 495; see note 12, 
supra. One more had advanced to the superior servant rule. Pennsylvania, Laws 
1907, No. 329. 35 

25 The President in a special message urged the reénactment of the law. See 42 
Conc. Rec. 1347 (1908). It was again urged five weeks later. See 42 Conc. REc. 
3853 (1908). Numerous bills were introduced in both houses. See 42 Conc. REc. 
499, 548, 570, 1965, 2013, 2076, 3114, 4261, 4263 (1908). 

26 35 Srat. 65, c. 149, 45 U. S. C. 8§ 51-59 (1926). The application of the Act 
is limited to common carriers by railroad engaged in interstate or territorial com- 
merce, and to persons suffering injury while employed “by such carrier in such 
commerce ”. Its theory of liability is essentially: (1) abolition of the fellow servant 
tule; (2) substitution of comparative negligence for contributory negligence; 
(3) abolition of assumption of risk only where violation of Safety Appliance Acts 
is involved; (4) invalidation of contractual exemption from liability; (5) a two- 
year statute of limitations; (6) enforcement of liability through both state and 
federal courts. A provision for the survival of actions on the death of injured em- 
Ployees was added in 1910. 36 Star. 291, 45 U. S. C. § 59 (1926). 

°7 In 1924 there were 321,379 trainmen in service on the class 1 railroads of the 
United States. This includes engineers, firemen, conductors, and brakemen in 
freight and passenger and yard service. A survey of the railroad accidents for that 
year indicates that to this class of workmen there were 628 fatal injuries and 28,438 
non-fatal injuries. The workmen listed are by no means all those who come under 
the act. See Accent Butt. No. 93 (I. C. C. 1925) 112. 
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sounder schemes for distributing losses, but their application to 
employees “engaged in interstate commerce” was precluded. 
Except for the addition of a survival of actions clause in 1910, the 
Act has remained unchanged for a quarter of a century, and each 
day as thousands of workmen confront the hazards that steam and 
steel have created for them their prospects of compensation in case 
of injury depend almost entirely upon the effective functioning of 
this single enactment. Its failure to function quickly, certainly, 
and expeditiously could not but entail a tremendous cost, though 
the very diffusion that gives rise to its enormity might make it, for 
a time, imperceptible. 

That the Act has served to perpetuate the “ form of social in- 
justice ” recognized by President Roosevelt twenty-five years ago 
is no longer open to doubt. But a far more tangible objection 
may be found in its inability to operate with sufficient precision to 
insure predictability. Whatever might be said in defense of its 
scheme of distributing losses becomes irrelevant when the scheme 
is distorted by incessant litigation. 

It would not be unreasonable to suppose that after twenty-five 
years of litigation most of the uncertainties that might inhere in 
so simple a statute should be dispelled — the boundaries marking 
the limits of its application defined and the principles governing 
its operation expounded. Certainly the Supreme Court, its ulti- 
mate expositor, has not lacked opportunities for construction. In 
that Court alone one hundred and seventy-two cases have been 
given extended consideration.** Surely the number has been ade- 
quate. But an analysis of the problems involved in the cases goes 
far both to explain the number of cases and to indicate the defi- 
ciencies of the statute. 

In seventy-four cases the problems presented were such that 
the Court could adjudicate nothing more than the question as to 
which of the parties to a particular controversy should win. In 
thirty-nine of these the Court decided that the evidence in a par- 


28 Only cases prior to the 1933 term are considered in this survey. The descrip- 
tion “ extended consideration ” is used designedly. In the October, 1915 term re- 
ports there appear thirty-seven such cases. Yet ninety-three cases involving the 
Act came before the Court that term. See Mr. Justice Brandeis, dissenting, in New 
York Cent. R. R. v. Winfield, 244 U. S. 147, 168 (1917). It is thought, however, 
that cases involving a full opinion are a better index for the purposes here set forth. 
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ticular trial was or was not sufficient to sustain the verdict.”® In 
fifteen others it was held that a particular trial judge in a particu- 
lar case did or did not succeed in phrasing his instructions so as 
to pass appellate inspection.*° Sixteen cases turn on the question 
whether a particular risk encountered by a particular employee on 
a particular occasion was or was not assumed.** Eleven involve a 


29 Seaboard Air Line Ry. v. Moore, 228 U.S. 433 (1913) ; Chicago, R. I. & Pac. 
Ry. v. Devine, 239 U. S. 52 (1915) ; Reese v. Philadelphia & Reading Ry., 239 U.S. 
463 (1915); Kanawha & Michigan Ry. v. Kerse, 239 U. S. 576 (1916); Great 
Northern Ry. v. Knapp, 240 U. S. 464 (1916); Louisville & Nashville R. R. v. 
Stewart, 241 U.S. 261 (1916); Baugham v. New York, P. & N. R. R., 241 U. S. 
237 (1916) ; Southern Ry. v. Gray, 241 U. S. 333 (1916); Great Northern Ry. v. 
Wiles, 240 U. S. 444 (1916); Baltimore & Ohio R. R. v. Whitacre, 242 U. S. 169 
(1916); Minneapolis & St. Louis R. R. v. Gotschall, 244 U. S. 66 (1917); New 
York Cent. & H. R. R. R. v. Tonsellito, 244 U. S. 360 (1917) ; Union Pac. R. R. v. 
Huxoll, 245 U.S. 535 (1918) ; Nelson v. Southern Ry., 246 U.S. 253 (1918) ; Union 
Pac. R. R. v. Hadley, 246 U. S. 330 (1918) ; Gillis v. New York, N. H. & H.R. R., 
249 U.S. 515 (1919) ; Davis v. Green, 260 U. S. 349 (1922); Frese v. Chicago, B. & 
Q. R. R., 263 U. S. 1 (1923); Davis v. Kennedy, 266 U. S. 147 (1924) ; Chicago, 
M. & St. P. Ry. v. Coogan, 271 U. S. 472 (1926); Atlantic Coast Line R. R. v. 
Southwell, 275 U. S. 64 (1927); Missouri-Pacific R. R. v. Aeby, 275 U. S. 426 
(1928) ; Gulf, M. & N. R. R. v. Wells, 275 U.S. 455 (1928); Toledo, St. L. & W. 
R. R. v. Allen, 276 U. S. 165 (1928) ; Unadilla Valley Ry. v. Caldina, 278 U. S. 139 
(1928) ; Western & Atl. R. R. v. Hughes, 278 U. S. 496 (1929) ; Delaware, L. & W. 
R. R. v. Koske, 279 U. S. 7 (1929); Atlantic Coast Line R. R. v. Davis, 279 U. S. 
34 (1929); Atlantic Coast Line R. R. v. Driggers, 279 U.S. 787 (1929) ; New York 
Cent. R. R. v. Ambrose, 280 U. S. 486 (1930); Atchison, T. & S. F. Ry. v. Toops, 
281 U. S. 351 (1930); Atlantic Coast Line Ry. v. Powe, 283 U. S. 401 (1931); 
Atchison, T. & S. F. Ry v. Saxon, 284 U.S. 458 (1932) ; Atlantic Coast Line R. R. 
v. Temple, 285 U. S. 143 (1932); Baltimore & Ohio R. R. v. Berry, 286 U.S. 272 
(1932); Southern Ry. v. Youngblood, 286 U. S. 313 (1932); Southern Ry. v. 
Dantzler, 286 U. S. 318 (1932); St. Louis Southwestern Ry. v. Simpson, 286 U. S. 
346 (1932) ; Pennsylvania R. R. v. Chamberlain, 288 U. S. 333 (1933). 

30 Norfolk & Western Ry. v. Earnest, 229 U. S. 114 (1913); Grand Trunk 
Western Ry. v. Lindsay, 233 U.S. 42 (1914); Seaboard Air Line Ry. v. Horton, 
233 U.S. 492 (1914); Norfolk & Western Ry. v. Holbrook, 235 U. S. 625 (1915) ; 
Seaboard Air Line Ry. v. Padgett, 236 U. S. 668 (1915) ; Seaboard Air Line Ry. v. 
Tilghman, 237 U. S. 499 (1915); Kansas City Southern Ry. v. Leslie, 238 U. S. 
599 (1915) ; Illinois Cent. R. R. v. Skaggs, 240 U. S. 66 (1916) ; Chesapeake & Ohio 
Ry. v. De Atley, 241 U. S. 310 (1916) ; Chesapeake & Ohio Ry. v. Kelly, 241 U.S. 
485 (1916) ; Chesapeake & Ohio Ry. v. Gainey, 241 U. S. 495 (1916) ; Great North- 
ern Ry. v. Capital Trust Co., 242 U. S. 144 (1916); Erie R. R. v. Purucker, 244 
U. S. 320 (1917) ; Louisville & N. R. R. v. Holloway, 246 U. S. 525 (1918) ; Balti- 
more & Ohio R. R. v. Groeger, 266 U. S. 521 (1925). 

31 Yazoo & Miss. Valley R. R. v. Wright, 235 U. S. 376 (1914) ; Seaboard Air 
Line Ry. v. Horton, 239 U. S. 595 (1916); Jacobs v. Southern Ry., 241 U. S. 229 
(1916) ; Chesapeake & Ohio Ry. v. Proffitt, 241 U. S. 462 (1916); Seaboard Air 
Line Ry. v. Lorick, 243 U. S. 572 (1917); Boldt v. Pennsylvania R. R., 245 U. S. 
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more general examination of the record and a holding that preju- 
dice did or did not result to one of the parties.*” 

The mere number of cases of this class might lead one to believe 
that all is not well. The fact that so much litigation of this nature 
finds its way to a tribunal whose chief function has become the 
adjustment of governmental powers should cause concern over the 
diversion of the Court’s attention from its principal function.** 
The further fact that in nearly all cases before the Supreme Court 
it is the employer who is seeking review would indicate that the 
long appellate process, ending not in the highest court of the state 
as most tort litigation must, but before the Supreme Court, oper- 
ates unfairly to defeat the interests of the class the statute was 
designed to serve.** Yet the attempt to test the fairness of the 
trial before an appellate tribunal is a consequence which will 
inevitably accompany the effort to regulate the affairs of indi- 
viduals. If the process of appeal operates unfairly toward one by 
reason of the expense involved, or is too burdensome on the Court, 
a less attenuated proceeding can be substituted. This was done, 
to a degree, in 1916, when the Judiciary Act was amended so as 
to permit, in all cases involving the application of legislation, 
review by the Supreme Court only upon certiorari.*» As a result, 


441 (1918); Chicago, R. I. & Pac. Ry. v. Ward, 252 U. S. 18 (1920); Pryor v. 
Williams, 254 U. S. 43 (1920); Reed v. Director General of Railroads, 258 U. S. 
92 (1922); Chicago Great Western R. R. v. Schendel, 267 U. S. 287 (1925); 
Minneapolis, St. P. & S.S. M. Ry. v. Goneau, 269 U. S. 406 (1926) ; Chesapeake & 
Ohio Ry. v. Nixon, 271 U. S. 218 (1926); Chesapeake & Ohio Ry. v. Kuhn, 284 
U. S. 44 (1931) ; Missouri-Pacific R. R. v. David, 284 U. S. 460 (1932); Rocco v. 
Lehigh Valley R. R., 288 U. S. 275 (1933). 

82 Southern Ry. v. Gadd, 233 U. S. 572 (1914); Chicago & N. Ry. v. Gray, 237 
U. S. 399 (1915) ; Norfolk-Southern R. R. v. Ferebee, 238 U. S. 269 (1915) ; Kansas 
City Western Ry. v. McAdow, 240 U. S. 51 (1916); Osborne v. Gray, 241 U. S. 
16 (1916); Kansas City Southern Ry. v. Jones, 241 U. S. 181 (1916); St. Louis & 
S. F. R. R. v. Brown, 241 U. S. 223 (1916); San Antonio & A. P. Ry. v. Wagner, 
241 U. S. 476 (1916) ; Spokane & I. E. R. R. v. Campbell, 241 U.S. 497 (1916); 
St. Joseph & G. I. Ry. v. Moore, 243 U.S. 311 (1917) ; Minneapolis, St. P. & S.S. M. 
Ry. v. Moquin, 283 U. S. 520 (1931). 

88 See Frankfurter and Landis, The Business of the Supreme Court at October 
Term, 1931 (1932) 46 Harv. L. Rev. 226, 240. 

84 See Mr. Justice Brandeis, dissenting, in Crowell v. Benson, 285 U. S. 22, 94 
(1932). Speaking there with reference to the Longshoremen’s Compensation Act, 
he said: “ And since the advantage of prolonged litigation lies with the party able 
to bear heavy expenses, the purpose of the Act will be in part defeated.” 

85 39 Strat. 726. 
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some relief from the volume of litigation was achieved. Never- 
theless, the Court continues to hear numerous cases involving 
nothing but the sufficiency of the evidence, assumption of risk, 
or correctness of instructions. Why, one can only guess. Pos- 
sibly some clue is to be found in the recent statement of Mr. 
Justice McReynolds: “ The cause is one of a peculiar class where 
we have frequently been obliged to give special consideration to 
the facts to protect interstate carriers against unwarranted judg- 
ments and enforce observance of the Liability Act as here inter- 
preted.” *° Although the more skeptical might doubt the delicacy 
of interstate carriers that should make of them subjects for special 
protection and consideration in this field, if the railroads are ac- 
tually peculiarly harassed by unwarranted judgments, remedies 
effected through manipulations of the judicial machinery are 
scarcely appropriate. 

The most appalling deficiencies in the Act are revealed, how- 
ever, not in the cases that can decide nothing, but in those that 
should be serving to clarify the statute. Of the cases which have 
evoked opinions from the Court, ninety-one * are ostensibly ques- 
tions involving a construction of the statute. Yet only forty-eight 
of them present what may, in any sense of the word, be called 
legitimate problems of statutory interpretation.** In the other 


86 Atchison, T. & S. F. Ry. v. Saxon, 284 U. S. 458, 459 (1932). The fact that 
certiorari is more frequently denied when sought by the employee lends weight to 
this suggestion. See Note (1933) 42 YALE L. J. 226, 230. 

87 Only cases involving directly the application of the Act are here included. 
Cases in which the Safety Appliance Act or the Merchant Marine Act were involved 
have been omitted. 

38 American R. R. of Porto Rico v. Birch, 224 U. S. 547 (1912); Philadelphia, 
B. & W. R. R. v. Schubert, 224 U. S. 603 (1912) ; Missouri, K. & T. Ry. v. Wulf, 
226 U. S. 570 (1913); Michigan Cent. R. R. v. Vreeland, 227 U. S. 59 (1913); 
American R. R. of Porto Rico v. Didricksen, 227 U. S. 145 (1913); Winfree v. 
Northern Pac. Ry., 227 U. S. 296 (1913); Gulf, C. & S. F. Ry. v. McGinnis, 228 
U. S. 173 (1913); St. Louis, I. M. & S. Ry. v. Hesterly, 228 U. S. 702 (1913); 
Southern Ry. v. Crockett, 234 U. S. 725 (1914); Garrett v. Louisville & N. R. R, 
235 U. S. 308 (1914) ; McGovern v. Philadelphia & R. Ry., 235 U. S: 389 (1914); 
Arizona & New Mex. Ry. v. Clark, 235 U.S. 669 (1915) ; Robinson v. Baltimore & 
Ohio R. R., 237 U. S. 84 (1915); St. Louis, I. M. & S. Ry. v. Craft, 237 U. S. 648 
(1915); Central Vermont Ry. v. White, 238 U. S. 507 (1915); Atlantic Coast Line 
R. R. v. Burnette, 239 U. S. 199 (1915); Great Northern Ry. v. Otos, 239 U. S. 
349 (1915); Chicago & Alton R. R. v. Wagner, 239 U. S. 452 (1915); Chicago, 
R. I. & Pac. Ry. v. Bond, 240 U. S. 449 (1916); Sea Board Air Line Ry. v. Ken- 
ney, 240 U. S. 489 (1916) ; Minneapolis & St. L. R. R. v. Bombolis, 241 U. S. 211 
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forty-three cases the Court attempted to determine whether the 
particular activity in which the employee was engaged when in- 
jured falls within the term “interstate commerce”. In other 
words, that elusive concept has given rise to practically as many 
cases before the Supreme Court as all the other terms in the statute 
combined. 

Nevertheless, if the term were now satisfactorily defined, no one 
would complain. Needless to say, here is a term whose accurate 
and precise definition is essential to the administration of the Act. 
That term describes the ambit within which all the other terms 
must operate. Until it is defined the switchinan, the hostler, the 
mechanic, the conductor, the engineer, and the brakeman as well 
as the flagman, the coal heaver, and the camp cook will receive as 
compensation for injuries, not cash with which to pay the doctor 
and the grocer, but an opportunity to wager on the outcome of a 
legal tournament. It becomes a matter of prime importance, 
therefore, that the term “ interstate commerce ” be defined or, at 
least, be capable of definition. A survey of the Supreme Court’s 
decisions, together with an examination of the effect of those de- 
cisions on the cases in the state and lower federal courts, points 
unmistakably to the conclusion that “ engaged in interstate com- 
merce ” is an unworkable concept in this field. 


(1916) ; Chesapeake & Ohio Ry. v. Carnahan, 241 U. S. 241 (1916) ; Seaboard Air 
Line Ry. v. Renn, 241 U. S. 290 (1916); Baltimore & Ohio R. R. v. Wilson, 242 
U. S. 295 (1916); New York Cent. R. R. v. Winfield, 244 U.S. 147 (1917) ; South- 
ern Pacific Co. v. Jensen, 244 U. S. 205 (1917) ; Washington Ry. & Elect. Co. v. 
Scala, 244 U. S. 630 (1917); Great Northern Ry. v. Donaldson, 246 U. S. 121 
(1918) ; Dickinson v. Stiles, 246 U. S. 631 {1918) ; New Orleans & N. E. R. R. v. 
Harris, 247 U. S. 367 (1918) ; Lea v. Central Ry. of Georgia, 252 U. S. 109 (1920) ; 
New Orleans & N. E. R. R. v. Scarlet, 249 U. S. 528 (1919) ; Yazoo & Miss. Valley 
R. R. v. Mullins, 249 U. S. 531 (1919) ; Hull v. Philadelphia & R. Ry., 252 U. S. 
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268 U. S. 29 (1925); Chicago, R. I. & Pac. Ry. v. Schendel, 270 U. S. 611 (1926) ; 
Reading Co. v. Coons, 271 U. S. 58 (1926); Gulf, C. & S. F. Ry. v. Moser, 275 
U. S. 133 (1927) ; Chicago, B. & Q. R. R. v. Wells-Dickey Trust Co., 275 U. S. 161 
(1927) ; Linstead v. Chesapeake & Ohio Ry., 276 U.S. 28 (1928) ; Mellon v. Good- 
year, 277 U. S. 335 (1928); Douglas v. New York, N. H. & H. R. R., 279 U. S. 
377 (1929); Minneapolis, St. P. & S. S. M. Ry. v. Rock, 279 U. S. 410 (1929); 
Chesapeake & Ohio Ry. v. Stapleton, 279 U. S. 587 (1929); Baltimore & Ohio 
Southwestern R. R. v. Carroll, 280 U. S. 491 (1930); Flynn v. New York, N. H. 
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286 U.S. 447 (1932). 
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Almost twenty years ago a test of interstate commerce was 
stated. Having already decided that a car repairer who was 
injured while putting a drawbar into a car then in use in interstate 
commerce was within the scope of the Act,*® the Court, in Pedersen 
v. Delaware, L. & W. R. R., apparently experienced little difficulty 
in formulating a general rule: the employee must be engaged in 
work “so closely connected [with interstate commerce] as to be 
practically a part of it”.*° Applying it to the case in hand, Mr. 
Justice Van Devanter found that the plaintiff, who had been 
injured while carrying rivets for the repair of a bridge used in both 
intra- and interstate commerce, was “ obviously ” within the defi- 
nition — three Justices dissenting. Three years later the test was 
enunciated more clearly. By that time the Court was becoming 
oriented in the multifarious activities that make up railroad- 
ing and had decided that a yard clerk who was struck while cross- 
ing the yard to meet an interstate train to check the car numbers 
and seals was engaged in interstate commerce; ** that the same 
was true of an employee who was struck while crossing the tracks 
to his boarding house after oiling and inspecting an engine pre- 
paratory to an interstate run; ** that no such close connection 
could be found for one who was killed while moving intrastate 
freight across the city preparatory to moving interstate freight; ** 
that a switchman on an engine used in interstate commerce was 
engaged in such commerce; ** that the same could be said of a 
brakeman who was on an intrastate car for the purpose of cutting 
it out in order that an interstate train might proceed; *° that min- 
ing coal in the railroad’s mine for it to use in interstate commerce 
was not a part of the commerce; ** that the contrary was true of 
distributing the cars of an interstate train to make room for an- 
other interstate train,*’ and also of making a trial run to test an 


39 Walsh v. New York, N. H. & H.R. R., 223 U.S. 1 (1912). 
40 229 U. S. 146 (1913). 

41 St. Louis, S. F. & T. Ry. v. Seale, 229 U. S. 156 (1913). 
42 North Carolina R. R. v. Zachary, 232 U. S. 248 (1914). 
43 Tllinois Cent. R. R. v. Behrens, 233 U. S. 473 (1914). 

44 Toledo, St. L. & W. R. R. v. Slavin, 236 U. S. 454 (1915). 
45 New York Cent. & H.R. R. R. v. Carr, 238 U. S. 260 (1915). q 
46 Delaware, L. & W. R. R. v. Yurkonis, 238 U. S. 439 (1915). i 
47 Seaboard Air Line Ry. v. Koennecke, 239 U.S. 352 (1915). ; 
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engine for use in interstate commerce,** and of taking an engine 
to another state for repairs; *° but that the question of interstate 
commerce was properly left to the jury when an employee was 
injured while switching “ empties ” preparatory to switching coal 
cars that had come from outside the state.°° The Court, in Shanks 
v. Delaware, L. & W. R. R.” was then able to state what has 
since been referred to as the “ rule in the Shanks case’: “ the true 
test is . . . was the employé at the time of the injury engaged in 
interstate transportation or in work so closely related to it as to 
be practically a part of it.” 

It is to be observed that the word “ transportation ” was here 
substituted for the word “ commerce” which had been used in 
the Pedersen case. That the distinction is significant is attested 
by the recent statement of Mr. Justice Sutherland that: “ The 
applicable test thus firmly established is not to be shaken by one 
or two decisions of this court where, inadvertently, the word 
‘commerce ’ has been employed instead of the word ‘ transporta- 
tion’.” °* Bearing this in mind, the Court was able to decide that 
one who is getting coal for an engine used in heating a depot, 
baggage room, and other structures is not employed in interstate 
commerce within the meaning of the Act — even though the en- 
gine had previously been used in interstate transportation. 

By means of the test thus formulated numerous activities have 
been classified. When the work of the employee concerns motive 
power, apparently his connection may be quite remote without 
removing him from interstate commerce. Thus when he is wiping 
insulators that support wires that carry electricity that runs en- 
gines that propel cars that carry goods in interstate commerce, he 
is employed in interstate commerce because by contact with the 
wires he would short circuit the current and thus stop the cars 
that carry the goods in interstate commerce.™ Similarly, at least 
from 1920 to 1932, if he was engaged in running an engine that 
pumped the water that filled the tank that supplied the water for 


48 Southern Ry. v. Lloyd, 239 U.S. 496 (1916). 

49 Chicago, R. I. & Pac. Ry. v. Wright, 239 U.S. 548 (1916). 

50 Pennsylvania Co. v. Donat, 239 U.S. 50 (1915). 

51 239 U.S. 556 (1916). 

52 Td. at 558. 

53 Chicago & Northwestern Ry. v. Bolle, 284 U.S. 74, 79-80 (1931). 

54 Southern Pac. Co. v. Industrial Accident Comm., 257 U. S. 647 (1921). 
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interstate trains his injuries were governed by the statute.” But 
in 1932 the Court could no longer discern a distinction it had 
perceived in 1920 between water and coal in their relation to inter- 
state commerce. It had been recognized since 1916 that if the 
workman is putting coal into a chute from which it is taken for 
use on interstate trains his work is not practically a part of inter- 
state transportation; °° and by obliterating the distinction between 
coal and water the Court decided last year that when the workman 
is merely oiling the motor that hoists the coal into the chute his 
injuries concern only the state.*’ 

While the employee is actually moving some kinds of goods the 
Federal Government is likely to be interested in his welfare. For 
instance, even if he is employed on a train that never goes outside 
the state but carries coal to the scales where it is weighed and some 
of it sent outside the state he is engaged in interstate commerce.” 
Yet, if he is hired by a logging company to transport logs over its 
railway to the tidewater where the logs are sold and then moved 
outside the state, only the state is interested.*? And the Federal 
Government is not sufficiently interested in a conductor’s report to 
protect him while he is compiling it on the return half of a round- 
trip, although the report covers the outward journey on which 
interstate freight was carried.® Of course if the employee is un- 
loading goods that have come from outside the state he is an object 
of Congressional concern, even though he was only a bystander 
employed for the occasion.” But here too there are limits: if he 
is unloading coal seventeen days after its arrival his work is no 
longer “ practically a part ” of interstate transportation.” 

Needless to say, the Federal Government cannot overlook the 
fact that the instrumentalities of transportation must be kept in 
condition. Hence oiling an engine last used in interstate com- 
merce and not withdrawn from service — whatever that may mean 


55 Erie R. R. v. Collins, 253 U. S. 77 (1920). 

56 Chicago, B. & Q. R. R. v. Harrington, 241 U. S. 177 (1916). 

57 Chicago & Eastern Ill. R. R. v. Industrial Comm., 284 U. S. 296 (1932). 

58 Philadelphia & Reading Ry. v. Hancock, 253 U. S. 284 (1920). 

59 McCluskey v. Marysville & Northern Ry., 243 U. S. 36 (987); ; Bay v. Mer- 
rill & Ring Logging Co., 243 U.S. 40 (1917). 

69 Tllinois Cent. R. R. v. Peery, 242 U. S. 292 (1916). — 

61 Baltimore & Ohio Southwestern R. R. v. Burtch, 263 U. S. 540 (1924). 

62 Lehigh Valley R. R. v. Barlow, 244 U. S. 183 (1917). 
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— is interstate commerce.* But if the engine has been withdrawn 
for three days the Federal Government is no longer concerned; “ 
a fortiori federal regulation can not continue for nine days,®° or 
for a month and a half.** But apparently in determining the 
status of men merely doing general work about the repair shop 
the time when the engines were withdrawn from service doesn’t 
count. In the Shanks case itself it was held that one who is chang- 
ing the location of a countershaft in a repair shop is not engaged 
in interstate commerce.* It has subsequently been held that one 
who is wheeling a barrow of coal to a shop is also beyond the 
reach of Congress.** 

The repair of roadbeds is so important to interstate transporta- 
tion that Congressional regulation extends even to the cook who 
cooks the meals that sustain the carpenters who repair the bridges 
that support the rails that convey the trains that carry the goods 
in interstate commerce.* But no such importance can be attached 
to building new structures, so one who is injured while building a 
tunnel that is to be used by interstate trains must seek recovery 
under state law."® Likewise, one who is guarding the tools that 
are used in the construction of a new station and track on an inter- 
state line is a subject only of local interest." But the rule is not 
so inflexible as to preclude recovery under the Act on the part of 
one who is filling in ground that is to take the place of a trestle 
that supports the tracks that are used by interstate trains — if 
he is keeping the tracks clear of dirt as the work progresses.” 

The classification of services about the yards presents a some- 
what less regular pattern. Of course a member of a crew in charge 
of a draft of freight cars attached to an engine in the yard and con- 
taining interstate cars, is doing work that is substantially a part of 
interstate transportation.” But if he is merely moving an intra- 


63 New York Cent. R. R. v. Marcone, 281 U. S. 345 (1930). 

64 Minneapolis & St. Louis R. R. v. Winters, 242 U.S. 353 (1917). 
65 New York, N. H. & H. R. R. v. Bezue, 284 U. S. 415 (1932). 
66 Industrial Accident Comm. v. Davis, 259 U.S. 182 (1922). 
67 Shanks v. Delaware, L. & W. R. R., 239 U.S. 556 (1916). 

68 Tllinois Cent. R. R. v. Cousins, 241 U. S. 641 (1916). 

69 Philadelphia, B. & W. R. R. v. Smith, 250 U. S. ror (1919). 
70 Raymond v. Chicago, M. & St. P. Ry., 243 U.S. 43 (1917). 
71 New York Cent. R. R. v. White, 243 U.S. 188 (1917). 

72 Kinzell v. Chicago, M. & St. P. Ry., 250 U. S. 130 (1919). 

78 Philadelphia & Reading Ry. v. Polk, 256 U. S. 332 (1921). 
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state car, his work can not be classified until the jury determines 
the purpose of the movement.”* On the other hand, a flagman 
who is employed to flag both inter- and intrastate trains is taking 
part in interstate transportation regardless of the kind of train 
he is flagging at the moment of injury.” And a switchman who 
switches both kinds of trains does not emerge from the protective 
cloak of federal legislation even while leaving the yard in the eve- 
ning.”° One who is on his way to report to the yardmaster for 
orders after making up an interstate train, however, is not within 
the scope of the Act even though he would have been assigned to 
work on other interstate trains.” A yard clerk is more fortunate. 
The Federal Government looks after him while he is taking the 
numbers of cars in an interstate train.** And even the more 
menial tasks come within the purview of Congress. One who was 
shovelling snow between the station platform and an interstate 
track,”® or even one who was returning from dumping the ashes 
that fell from the stove that dried the sand that kept the wheels 
of interstate locomotives from turning futilely on slippery rails 
did not seek relief in vain.*° Nor has Congress failed to bless the 
performance of the humanitarian services that mutual danger 
sometimes calls forth. The humble yard clerk who steps aside 
from his regular duties and helps to extricate a fellow employee 
from a wreck finds himself rewarded with a chance to sue under 
the federal Act — because his work was the first step in clearing 
the tracks for interstate trains.** 

Such is the classification of railroad functions that the Supreme 
Court has been able to evolve. It is not surprising that state 
courts become involved in difficulties in the application of the rule 
that has been given them. The status of certain forms of activity 
is, of course, settled. For instance, it is now clear that repairing 


74 Louisville & Nashville R. R. v. Parker, 242 U. S. 13 (1916). 

7 Philadelphia & Reading Ry. v. DiDonato, 256 U. S. 327 (1921). 

76 Erie R. R. v. Winfield, 244 U.S. 170 (1917). 

77 Erie R. R. v. Welsh, 242 U.S. 303 (1916). 

78 Pecos & Northern Ry. v. Rosenbloom, 240 U. S. 439 (1916); cf. Atlantic 
Coast Line R. R. v. Mims, 242 U. S. 532 (1917). 

79 New York Cent. R. R. v. Porter, 249 U. S. 168 (1919). 

80 Erie R. R. v. Szary, 253 U.S. 86 (1920). This decision, however, was over- 
tuled in Chicago & Eastern Ill. R. R. v. Industrial Comm., 284 U. S. 296 (1932) ; 
See note 57, supra. 

81 Southern Ry. v. Puckett, 244 U. S. 571 (1917). 
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an interstate roadbed is interstate commerce.” And it is not an 
illogical extension to say that hauling cinders in cars to a point 
where they will be used in repairing such a roadbed is interstate 
commerce.** However, loading rocks into a truck for the same 
purpose may not be so classified.** And apparently the distinction 
is not one between hauling by freight car and hauling by truck, 
since loading sand into cars for use in repairing an interstate 
roadbed is not interstate commerce.** Nor can the distinction be 
one between hauling and loading, since loading rails is declared to 
be interstate commerce.*® Perhaps the Shanks case calls for 
some simple classification that puts cinders and rails in one class 
and sand and rocks in another. 

Unloading rails and ties to be used in an interstate track is held 
to be an activity within the special province of the Federal Gov- 
ernment,*’ but it becomes a matter of state concern exclusively if 
the rails and ties are not to be used in the immediate future.** So, 
too, removing worn rails is interstate commerce.*® But courts have 
not been able to reach such unanimous agreement with reference 
to loading the old rails on cars for the purpose of hauling them 
away after their removal.*® Two courts settled the conflict by 


82 Manes v. St. Louis San Francisco Ry., 205 Mo. App. 300, 220 S. W. 14 
(1920) ; Carter v. St. Louis, Troy & Eastern R. R., 307 Mo. 595, 271 S. W. 358 
(1925) ; McLean v. Boston & Me. R. R., 80 N. H. 252, 116 Atl. 435 (1922) ; Vin- 
celli v. New Jersey Cent. R. R., 98 N. J. L. 726, 121 Atl. 133 (1923); Pallocco v. 
Lehigh Valley R. R., 236 N. Y. 110, 140 N. E. 212 (1923); Thornhill v. Davis, 121 
S. C. 49, 113 S. E. 370 (1922) ; Goupiel v. Grand Trunk Ry., 94 Vt. 337, 111 Atl. 
346 (1920). 

83 St. Joseph & G. I. Ry. v. United States, 232 Fed. 349 (C. C. A. 8th, 1916). 

84 McLeod v. Southern Pac. Co., 299 Fed. 616 (W. D. Tex. 1924). 

85 Yazoo & Mississippi Valley R. R. v. Houston, 114 Miss. 888, 75 So. 690 (1917). 

86 Hargrove v. Gulf, C.& S. F. Ry., 202 S. W. 188 (Tex. Civ. App. 1918) ; Coons 
v. Louisville & Nashville R. R., 185 Ky. 741, 215 S. W. 946 (1919). 

87 Seaboard Air Line Ry. v. Hackney, 217 Ala. 382, 115 So. 869 (1928); Mis- 
souri-Pacific R. R. v. Hall, 161 Ark. 122, 255 S. W. 707 (1923); Reed v. Dickinson, 
184 Iowa 1363, 169 N. W. 673 (1918) ; Lammers v. Chicago Great Western R. R., 
187 Iowa 1277, 175 N. W. 311 (1919); Cherry v. Atlantic Coast Line R. R., 174 
N. C. 263, 93 S. E. 783 (1917). 

88 Hudson & Manhattan R. R. v. Iorio, 239 Fed. 855 (C. C. A. 2d, 1917); 
Sailor v. Missouri Pacific R. R., 18 S. W.(2d) 82 (Mo. 1929); Missouri, K. & T. 
Ry. v. Watson, 195 S. W. 1177 (Tex. Civ. App. 1917). 

89 Kusturin v. Chicago & Alton R. R., 287 Ill. 306, 122 N. E. 512 (1919); ¢f. 
note 82, supra. 

90 Compare Begley v. Missouri Pacific R. R., 128 Kan. 790, 280 Pac. 902 (1929); 
Cincinnati, N. O. & Tex. Pac. Ry. v. Hansford, 173 Ky. 126, 190 S. W. 690 (1917); 
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finding that the old rails had not outlived their usefulness but 
were to be used again in an interstate track.** Another court 
gratefully noted as controlling the fact that the section-foreman 
had divided his crew into halves, so that one half removed the 
rails while the other half carried them away.” In the face of dis- 
tinctions like these, it is not startling to learn that one who repairs 
a spur track leading to scales on which interstate cars are weighed 
is engaged in interstate commerce ** while one who is repairing the 
scales themselves is not.* 

Another task whose character seems to be well settled is that of 
repairing a bridge over which an interstate track runs.°° The 
interstate quality of the activity is held to extend to unloading ma- 
terials to be used in making such repairs,*° to hauling materials 
to the site of the repairs,” to riding there to aid in the repairing,®* 
and to cooking meals for the workmen.®* But if the old bridge is 
beyond repair, removing it is not interstate commerce,” nor is 
working on an abutment for a new bridge to take its place.*™ 
And if the bridge is so small as to be properly termed a culvert, 
activity with reference to it cannot be dignified with an interstate 
character.’ 

Another activity which has furnished delightful material for 


Illinois Cent. R. R. v. Probus, 187 Ky. 118, 218 S. W. 724 (1920); with Denver & 
Rio Grande R. R. v. DaVello, 63 Colo. 71, 165 Pac. 254 (1917); Kusturin v. Chi- 
cago & Alton R. R., 287 Ill. 306, 122 N. E. 512 (1919); Coons v. Louisville & Nash- 
ville R. R., 185 Ky. 741, 215 S. W. 946 (1919). 

®1 Canadian Pac. Ry. v. Thompson, 232 Fed. 353 (C. C. A. 1st, 1916) ; Angelos 
v. Chicago, M. & St. P. R. R., 181 Minn. 231, 231 N. W. 922 (1930). 

92 Perez v. Unien Pac. R. R., 52 Utah 286, 173 Pac. 236 (1918). 

93 E.g., Dowell v. Wabash Ry., 190 S. W. 939 (Mo. App. 1916). 

94 Chicago, M. & St. P. Ry. v. Chinn, 137 N. E. 885 (Ind. App. 1923). 

%5 Cincinnati, N. O. & Tex. Pac. Ry. v. Hall, 243 Fed. 76 (C. C. A. 6th, 1917); 
Long v. Biddle, 124 Ark. 127, 186 S. W. 601 (1916) ; Swain v. Terminal R. R. Ass’n 
of St. Louis, 291 S. W. 166 (Mo. App. 1927), cert. denied, 275 U. S. 525 (1927). 

96 Kansas City Southern Ry. v. Martin, 262 Fed. 241 (C. C. A. 5th, 1920). 

87 Hines v. Industrial Comm., 295 Ill. 231, 129 N. E. 175 (1920). 

98 Grand Trunk Ry. v. Knapp, 233 Fed. 950 (C. C. A. 6th, 1916). 

99 Philadelphia, B. & W. R. R. v. Smith, 132 Md. 345, 103 Atl. 945 (1918), 
afd, 250 U.S. (1919). 

100 Gray v. Payne, 27 Ga. App. 553, 109 S. E. 179 (1921). 

101 McKee v. Ohio Valley Elec. Ry., 78 W. Va. 131, 88 S. E. 616 (1916); cf. 
Dupuis v. Louisiana Ry. & Nav. Co., 155 La. 953, 99 So. 709 (1924). 

102 Morrison v. Chicago, M. & S. P. Ry., 103 Wash. 650, 175 Pac. 325 (1918), 
cert. denied, 249 U. S. 611 (1919). 
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legal acrobatics is that of the railroad watchman or private police- 
man. The distinctions made are not always as easy to grasp as 
some of those already considered. Apparently just general police 
duty is no part of interstate commerce.*** But while guarding an 
interstate train the watchman becomes engaged in interstate com- 
merce.’** And it does not matter that he was employed to guard 
an intrastate shipment if the train has gained an interstate char- 
acter through the presence on it of some articles bound for another 
state.°° So, too, guarding a roundhouse in which are housed 
engines used in both inter- and intrastate commerce is a part of 
interstate commerce.**® And policing tracks subject to such dual 
use is interstate commerce.**’ But if the watchman is just looking 
for a place in which to secrete himself in order to guard an inter- 
state train, he is not engaged in interstate commerce.*** And after 
an interstate train has been plundered, pursuit of the bandits is 
clearly not interstate commerce **° — nor does it become so when 
the marauders have been apprehended and are being taken to the 
depot to be searched.*”° 

Neat distinctions such as these add something to the intriguing 
mystery of the law. Beyond that, however, it is difficult to conjure 
up any justification for them. Their value as precedents is nil. 
In fact, one can well imagine that in delivering one of these deci- 
sions on the status of a track-walker with a railroad spike in one 
hand and his lunch in the other on his way to file a weekly report 
of mixed inter- and intrastate business, a court with a sense of 
humor might preface its opinion with the words of Tagore: 


103 Delaware, L. & W. R. R. v. Scales, 18 F.(2d) 73 (C. C. A. 2d, 1927); Chi- 
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Pac. 342 (1923); Fitzgerald v. Great Northern Ry., 157 Minn. 412, 196 N. W. 657 
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106 Ft. Worth & Denver City Ry. v. Goodfellow, 280 S. W. 619 (Tex. Civ. App. 
1926). 

107 Bordelon v. New Orleans Terminal Co., 14 La. App. 60, 129 So. 452 (1930). 
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“These paper boats of mine are meant to dance 
On the ripples of the hours, 
And not to reach any destination.” 


If any destination were in sight, litigation not excusable on any 
other ground might be justified as the incidental cost of legislation 
enacted in too vague terms. A numerical survey of the decided 
cases, however, casts further doubt upon any promise of ultimate 
settlement. The rough estimate which a digest will furnish indi- 
cates that the number of cases involving the distinction between 
interstate and intrastate commerce under the Federal Employer’s 
Liability Act during the second eight years of its operation was 
more than double the number for the first eight years.*** A care- 
ful search of the reports of the state and federal courts discloses 
one hundred and: forty-three such cases for the years 1925-1932." 
When it is borne in mind that each case involved an activity whose 
status was uncertain after nearly two decades of litigation, the 
futility of attempting to achieve predictability along these lines 
becomes manifest. 

No one would contend that there is any essential social value in 
the application of the technical concepts of a question in intergov- 
ernmental relations to the adjustment of industrial accidents. Cer- 
tainly there is no correlation, or even suggestion of a relationship, 
between either the amount of risk involved or the social cost of 
the injury suffered and the fact that the workman concerned was 
at the time in some manner connected with a train which did or 
did not have on it a package destined for a point beyond a par- 
ticular political boundary line. Of course, the fact that no one 
would think of erecting such a distinction in the field of tort law 
would not of itself conclusively argue an abandonment of the con- 
cept in a system already established if no serious results were to 
flow from its continuation. It is evident, however, that infinite 
harm must arise out of this legal bisection of the transportation 
industry when an ultimate accurate delineation is apparently - 
impossible. 

The troublesome distinction which the Act created with refer- 
111 The Second Decennial Digest lists, under the appropriate heading, 207 head- 
notes for the period from 1908 to 1916. The Third Decennial Digest lists 545 such 


headnotes for the period 1916-1924. 
112 This includes only cases in which the point was material to the decision. 
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ence to the limits of its application has gone far to defeat its 
purpose. In terms of actual results, it would seem that any addi- 
tional chance of recovery which the Act purported to give the 
workman in 1908 has been much more than offset by the amount 
it costs him to determine in court whether he comes within its 
terms.*** And a more positive objection may be found in the fact 
that, since state and federal laws on this subject are declared to be 
mutually exclusive,’** such a cost is appended to his right to re- 
cover under state laws as well. 

This added cost of recovery operates not merely to diminish the 
amount of compensation, but works economically to preclude the 
assertion of the right itself. The injured employee is presented 
with the alternatives of furnishing funds to carry on the litigation 
or of securing legal services on a contingent fee basis. To one 
confronted with these alternatives, settlement takes on a more 
desirable aspect than it would otherwise present. And, since set- 
tlement is a bargaining transaction, the advantage of the em- 
ployer railroad is obviously greatly increased. It is, of course, 
desirable that disputes be settled out of court. But it is not desir- 
able that the disadvantageous alternative to settlement should be 
felt more sharply by one of the parties. And so long as the adjust- 
ment of this class of industrial accidents must take the form of un- 
controlled tort litigation it is too much to expect that railroads 
will cast aside the opportunity that is presented to them here. By 
litigating every contested claim to the full limits of its appellate 
potentialities, it is possible for them to build up a bargaining 
advantage to a point where the worker’s inclination is to take 
what is offered to him without effective protest.*° Such a result 


118 See p. 413, infra. 

114 See Second Employer’s Liability Cases, 223 U. S. 1, 53 (1912), New York 
Cent. R. R. v. Winfield, 244 U. S. 147 (1917); Roserts, INJURIES TO INTERSTATE 
ON Rartroaps (1915) § 7; THORNTON, FEDERAL EMPLOYERS’ LIABILITY 
Aer (3d ed. 1916) §§ 17-21. 

115 The following cases in which the railroad appeared in a given state seeking 
both to avoid and to secure the application of the federal act would seem to indicate 
that railroads are not primarily motivated by a desire to secure the application of 
one law in preference to another: 

a. Louisville & Nashville R. R. v. Stewart’s Adm’r, 207 Ky. 516, 269 S. W. 555 
(1925), with which compare Louisville & Nashville R. R. v. Brandenburg, 207 Ky. 
689, 270 S. W. 1 (1924). 

b. Camp v. Pennsylvania R. R., 201 App. Div. 78, 195 N. Y. Supp. 90 (1922), 
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would certainly be a far cry from the rights which the Federal 
Employer’s Liability Act originally sought to provide for the 
railroad employee. Even though it be supposed that railroads 
have not consciously sought to terrorize employees with liti- 
gation,"*° any system which has inherent in it the possibility 
of making recovery depend upon the generosity of the employer 
can scarcely be an effective safeguard for the interests of the 
worker. 

In the face of such a debit balance on the accounts of the Act, 
there can be no reason for continuing it as it now stands. Cer- 
tainly an employer’s liability act is not a magna carta nor a con- 
stitution; nor is it in a class with them. Although it has been in 
effect for almost a quarter of a century, it is nothing but one kind 
of social legislation, and like all such legislation, it gains nothing 
in sacredness with the passing of time. It must justify its existence 
from year to year by the actual results it produces. If, therefore, 
the mythical line which it has erected between inter- and intrastate 
commerce operates as a substantial obstacle to achieving the pur- 
poses of the act, the weight of years should carry no brief against 


with which compare Boals v. Pennsylvania R. R., 193 App. Div. 347, 183 N. Y. 
Supp. 915 (1920). 

c. Larkin v. Utah Industrial Comm., 60 Utah 274, 208 Pac. 500 (1922), with 
which compare Conway v. Southern Pac. Co., 67 Utah 464, 248 Pac. 115 (1926). 

d. Chicago, R. I. & Pac. Ry. v. Industrial Board, 273 Ill. 528, 113 N. E. 80 
(1916) ; Chicago, R. I. & Pac. Ry. v. Industrial Comm., 288 Ill. 126, 123 N. E. 278 
(1919), with which compare Devine v. Chicago, R. I. & Pac. Ry., 266 Ill. 248, 107 
N. E. 595 (1915); Wagner v. Chicago, R. I. & Pac. Ry., 277 Ill. 114, 115 N. E. 201 
(1917). 

Legislative cognizance of the possibility here being considered may explain the 
presence of statutes regulating voluntary compromise agreements between employer 
and employees in injury cases. Twenty-two states provide that such agreements 
are invalid unless approved by industrial boards or commissions. Ten states forbid 
them where the state workmen’s compensation law applies; two states allow them 
only “if in accordance with law”. Eight states allow them, however, even in the 
face of the state compensation law. See statutes cited, note 129, infra. The effec- 
tiveness of the more lenient of these statutes may well be questioned. And their 
application to causes arising under the Federal Employer’s Liability Act is not clear 
in many states. 

116 The notorious propensity of juries to return large verdicts against railroads 
in personal injury cases probably makes resort to appellate courts a necessary in- 
strument of self defense. See Atchison, T. & S. F. Ry. v. Saxon, 284 U.S. 458 (1932). 
At any rate, it is demonstrable that the advantages of appellate litigation have, in 
the past, accrued largely to the employers. See Note (1932) 42 YALE L. J. 226, 231. 
And regardless of the motives we may attribute to them, the effect is the same. 
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an attempt to remedy it. The sole question then is as to the feasi- 
bility of the available arrangements that may take its place. 


II 


The first suggestion for change that comes to mind is to amend 
the present act so as to eliminate this necessity for classifying the 
activity of the injured worker in each instance. The Supreme 
Court very early indicated that the Act of 1908 did not extend as 
far as Congress could constitutionally have applied it. In J/linois 
Cent. R. R. v. Behrens, Mr. Justice Van Devanter, speaking for 
the Court, said: 


“ Considering the status of the railroad as a highway for both inter- 
state and intrastate commerce, the interdependence of the two classes of 
traffic in point of movement and safety, the practical difficulty in separat- 
ing or dividing the general work of the switching crew, and the nature and 
extent of the power confided to Congress by the commerce clause of the 
Constitution, we entertain no doubt that the liability of the carrier for in- 
juries suffered by a member of the crew in the course of its general 
work was subject to regulation by Congress, whether the particular 
service being performed at the time of the injury, isolatedly considered, 
was in interstate or intrastate commerce. . .. The decision in Em- 
ployer’s Liability Cases, 207 U. S. 463, is not to the contrary for the 
act . . . there pronounced invalid, attempted to regulate the liability 
of every carrier in interstate commerce, whether by railroad or other- 
wise, for any injury to any employé, even though his employment had 
no connection whatever with interstate commerce.” +47 


Just how far Congress could constitutionally extend the present 
act is not clear from this dictum. If Mr. Justice Van Devanter 
means that switching crews could be specially included because of 
the confusing nature of their work, such an amendment to the 
present law would give little aid in dispelling the confusion that 
has been seen to exist in other kinds of railroad employment. If 
he means that all those who do a mixed interstate and intrastate 
work could be included irrespective of what they were doing at the 
time of-injury, then the issue is still present as to what is interstate 
activity; and it is further confused by the question of how long 
a period of time is to be considered in determining the presence 


117 233 U.S. 473, 477 (1914). 
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of such activity in the employee’s field of duties. Such a rule 
would offer little that would commend it to those familiar with the 
operation of the present provisions. 

In view of the conditions surrounding their enunciation, it 
hardly seems possible that the words of Mr. Justice Van Devanter 
could be taken as a declaration that Congress could apply the Act 
to all railroad employees.*** Such an interpretation would mean 
overruling the first Employer’s Liability Cases in substance if not 
in form. It is not inconceivable, however, that the present Court 
might do just that.**® The Safety Appliance Act **° grants relief 
to all employees injured as a result of any violation of its terms 
whether they are engaged in interstate commerce or not.’** While 
that Act is clearly distinguishable in legal theory,’*”? a layman 
would find it difficult to understand why one injured as the result 
of a defective breakbeam could constitutionally recover under 
federal law whereas one injured by reason of some other defect 
in the car could not, in the absence of the interstate commerce 
element.’** An appreciation of the complications inherent in the 
limits of the present Act might induce the present Court to take 
the layman’s rather than the lawyer’s point of view if a new act 
broader in terms were to be presented for consideration. 

But before speculating further on the feasibility of reénacting 
something akin to the first Federal Employer’s Liability Act in 
the hope that it may now be sustained as within the constitutional 


118 Certainly the general tenor of the opinion in the Second Employer’s Lia- 
bility Cases, 223 U. S. 1 (1912), also written by Mr. Justice Van Devanter, does 
not indicate any such possibility. 

119 See Cardozo, C. J., in Carey v. New York Cent. R. R., 250 N. Y. 345, 350, 
165 N. E. 805, 808 (1929). 

120 27 SraT. 531 (1893), 45 U. S. C. $1 et seg. (1926). 

121 “ That the scope of the legislation is broad enough to include all employees 
thus injured, irrespective of the character of the commerce in which they are en- 
gaged, is plain.” Texas & Pac. Ry. v. Rigsby, 241 U. S. 33, 39 (1916). Cf. Louis- 
ville & N. R. R. v. Layton, 243 U.S. 617 (1917). 

122 “| | | while it may be conceded . . . that the mere question of compensation 
to persons injured in intrastate commerce is of no concern to Congress, . . . the 
right of private action by an employee injured while engaged in duties unconnected 
with interstate commerce, but injured through a defect in a safety appliance re- 
quired by the act of Congress to be made secure, has so intimate a relation to the 
operation of the Act as a regulation of commerce between the States that it is 
within the constitutional grant of authority over that subject.” Texas & Pac. Ry. 
v. Rigsby, 241 U. S. 33, 42 (1916). 

123 See cases cited in notes 29, 30-32, 73, supra. 
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powers of Congress, it is well to reéxamine the need for such a 
law. Both the original and the present act were passed primarily 
to take care of the backward condition of industrial tort law in 
the states.*** True, the point was made that uniformity would 
thereby be secured.’** But since uniformity must always be 
secured at the cost of valuable: experimental advances in the 
separate states ‘°° and at a sacrifice of the opportunities to pro- 
vide special laws for special conditions local in character,’*’ these 
detriments must at least be balanced by something to be gained 
from uniformity. And inasmuch as it is very improbable that 
any worker conducts himself with reference to the law which will 
apply if he is injured, even if he knows that law, the usual argu- 
ment in favor of uniformity is lacking. 

There remains then as the sole raison d’étre for a nation-wide 
law to take care of injured railroad workers, the possibility that 
state laws on the subject may be so archaic as to deal inadequately 
with the modern industrial accident problem. A canvass of this 
point is enlightening. 

The status of the law of master and servant covering injuries 
to workmen as it existed in the separate states both in 1906 and 
1908 has already been indicated.’** A similar survey at the pres- 
ent time presents a striking contrast. Forty-four states today have 
abandoned the traditional common-law concept of liability based 
only upon fault and have adopted the view that industry should 
bear the costs of its accidents to the human as well as the me- 
chanical instrumentalities which it employs.’*? From the stand- 


124 See pp. 391-92, supra. 125 See 42 Conc. REc. 4435 (1908). 

126 See Mr. Justice Holmes, dissenting, in Truax v. Corrigan, 257 U.S. 312, 344 
(1921). 

127 See Mr. Justice Brandeis, dissenting, in Washington v. Dawson & Co., 264 
U.S. 219, 237 (1924). 

128 See pp. 391-93, Supra. 

129 The states, laws, and effective dates are as follows (in chronological order): 
Wisconsin, Laws 1911, c. 50; Nevada, Laws 1911, c. 183; New Jersey, Laws 1911, 
c. 95; California, Stat. 1911, c. 399; Washington, Laws 1911, c. 74; Kansas, Laws 
1911, c. 218; New Hampshire, Laws 1911, c. 163; Ohio, Laws 1911, S. B. 127; 
Illinois, Laws 1911, p. 314, S. B. 283; Massachusetts, Acts 1911, c. 751; Michigan, 
Extra Sess. 1912, Act 10; Arizona, Laws 1912, c. 14; Rhode Island, Acts 1912, c. 831; 
Texas, Laws 1913, c. 179; West Virginia, Acts 1913, c. 10; Minnesota, Laws 1913, 
c. 467; Connecticut, Acts 1913, c. 138; Oregon, Laws 1913, c. 112; Jowa, Laws 1913, 
c. 147; New York, Laws 1913, c. 816, 1914, c. 41; Maryland, Laws 1914, c. 800; 
Nebraska, Laws 1913, c. 198; Louisiana, Acts 1914, No. 20; Wyoming, Laws 1915, 
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point of awakened social consciousness such a transition can be 
characterized only as a step forward — forward to a point not 
yet attained by the federal law.**° Many and difficult prob- 
lems, of course, still exist with reference to the application of these 
workmen’s compensation laws,'** but there is much to indicate 
that through the accumulation of experience these can be over- 
come or eliminated. And it is quite probable that employers will 
eventually recognize that even from a personal standpoint the 
carefully considered consistent awards of experienced commis- 
sions will be cheaper than the random verdicts which over-sym- 
pathetic juries are inclined to give.’ 


c. 124; Montana, Laws 1915, c. 96; Vermont, Acts 1915, No. 164; Colorado, Laws 
1915, c. 179; Indiana, Acts 1915, c. 106; Oklahoma, Laws 1915, c. 246; Maine, Laws 
1915, C. 295; Pennsylvania, Laws 1915, No. 338; Kentucky, Laws 1916, c. 33; New 
Mexico, Laws 1917, c. 83; South Dakota, Laws 1917, c. 376; Utah, Laws 1917, 
c. 100; Idaho, Laws 1917, c. 81; Delaware, Laws 1917, c. 233; Virginia, Laws 1918, 
c. 400; North Dakota, Laws 1919, c. 162; Tennessee, Acts 1919, c. 123; Alabama, 
Acts 1919, No. 245; Georgia, Laws 1920, p. 167, No. 814; Missouri, Acts 1925, H. B. 
112; North Carolina, Laws 1929, c. 120. 

130 See Mr. Justice Brandeis, dissenting, in New York Cent. R. R. v. Winfield, 
244 U. S. 147, 165 (1917): “. . . since accidents are a natural, and in part an 
inevitable, concomitant of industry as now practised, society, which is served 
thereby, should in some way provide the protection. To attain this end, codpera- 
tive methods must be pursued; some form of insurance —that is, some form of 
taxation.” 

The cost of administration alone is a significant feature of workmen’s compen- 
sation laws. Figures from the State of New York for the year 1929 reveal that 
197,970 cases were handled on an administrative budget of $1,382,001.70 or an 
average cost of $7.43 per case. See ANNUAL Report oF INDUSTRIAL CoMM., STATE 
or New York (1929) 19, 132. On the other hand, computations on the cost of 
trial in that state produce a figure, conservatively estimated, of $200.00 per day 
per case. Needless to say, the tort cases which occupy less than a day for trial 
are rare. See ReEporT By COMMITTEE TO Stupy COMPENSATION FOR AUTOMOBILE 
Accwents (Col. Univ. 1932) 37, 43, appendix at 24. 

The expense of administering the present Federal Employer’s Liability Act is 
further appreciated when one realizes the tremendous number of such cases that 
reach upper courts on negligence points. A thumbing of the state reports covering 
the years 1925-1931 reveals 337 such cases. 

181 See Brown, “ Arising Out of and in the Course of the Employment” in 
Workmen’s Compensation Acts (1931) 7 Wis. L. Rev. 15, 67. Conflicts between 
the statutes of two states have sometimes arisen. See Note (1932) 46 Harv. L. 
Rev. 290, 296. If the suggestion, infra, that the field now covered by the federal 
act be restored to the states, is adopted, a substantial increase in such conflicts 
might be expected. But by the decision in Bradford Elec. Light Co. v. Clapper, 286 
U. S. 145 (1932), the Supreme Court has furnished a rule by which such conflicts 
are to be resolved uniformly. 

182 See Wegge v. Great Northern Ry., 61 Mont. 377, 203 Pac. 360 (1921), where 
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If it is possible, constitutionally, to repeal the federal act in 
such a way as to permit the application of these state workmen’s 
compensation laws to the field now governed by Congressional 
legislation, it would seem that an ideal solution had been found. 
And it is only by the most tenuous reasoning that constitutional 
objections can even be raised. It might seem, at first glance, that 
the decisions of the Supreme Court in Knickerbocker Ice Co. v. 
Stewart *** and Washington v. Dawson & Co.'** would cause 
trouble. In those cases the Court denied the power of Congress 
to make state compensation laws applicable to the injuries of 
harbor workers. Such action by Congress appeared to the 
majority of the Court as an attempt to delegate a federal power 
to the states. Were the commerce power in all respects com- 
parable, a similar difficulty might attend the action here sug- 
gested. But the “ non-delegability ” of congressional power over 
admiralty law presupposes, what had previously been decided by 
the Court, namely, that state workmen’s compensation laws could 
not be applied to harbor injuries in the absence of federal legis- 
lation.**° It was thought that such a power in the states would 
defeat the uniformity of maritime law that the grant of admiralty 
jurisdiction to the Federal Government sought to achieve. With 
regard to railroad workers, on the other hand, no such doctrine 
obtains. It has been expressly held that prior to the enactment of 
the federal statute the states could enact employers’ liability acts 
governing injuries to employees engaged in interstate commerce.’®” 
And under the doctrine of New York Cent. R. R. v. Winfield, 


the jury awarded $10,000 to a 56-year-old section hand with no proof of more 
than a possibility that the injuries were of a permanent character. Cf. also 
Leonczak v. Minneapolis, St. P. & S. S. M. Ry., 161 Minn. 304, 201 N. W. 551 
(1924). For the more scientific and controlled process of award under Workmen’s 
Compensation Acts, see U. S. Depr. or Lazor, Bull. No. 496 (1929) Table 8, p. 19. 

183 253 U.S. 149 (1920). 

1384 264 U.S. 219 (1924). 

135 Southern Pac. Co. v. Jensen, 244 U.S. 205 (1917). 

136 Missouri Pac. Ry. v. Castle, 224 U. S. 541 (1912). See also Valley S. S. Co. 
v. Wattawa, 244 U.S. 202, 204 (1917). The power to make state legislation opera- 
tive does not, however, necessarily depend upon this distinction. In Leisy v. 
Hardin, 135 U. S. 100 (1890), it was held that prohibiting the sale of liquor in the 
original package (when brought from outside the state) was part of the exclusive 
federal commerce power and hence could not be exercised by a state. Yet when 
Congress gave its permission to the application of state laws to those situations, 
such action was held effective. Jn re Rahrer, 140 U. S. 545 (1891). 
187 244 U. S. 147 (1917). Even if this were not true, however, there is no 
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the field covered by workmen’s compensation acts is precisely the 
same as that of employers’ liability. 

The only way, then, in which the scheme here proposed could 
be invalidated as an attempt to delegate Congressional power to 
the states is on the supposition that once Congress acts upon a 
subject the state power of regulating that subject is permanently 
extinguished rather than temporarily suspended. The utter lack 
of reason for such a supposition goes far toward eliminating it. 
It rests, essentially, on a habit of speech, frequently manifested 
in judicial opinions asserting the existence of state power “ until 
Congress acts”. But that the Court has made no such supposition 
with regard to the subject in question appears from the dictum 
in Michigan Central R. R. v. Vreeland, that the federal act is 
supreme “until Congress shall again remit the subject to the 
reserved police power of the States ”.*** And, what is more impor- 
tant, precisely the sort of thing suggested has been done in the 
past without encountering constitutional obstacles. 

An exact parallel may be found in the history of pilotage legis- 
lation. The Congressional Act of 1789 left pilots in bays, inlets, 
rivers, harbors, and ports to be regulated by state laws.’* It 
was held in Cooley v. Board of Wardens of Philadelphia **® that 
such state regulations were valid until Congress should assume 
control. In 1852, Congress passed an act *** which might possibly 
have been construed to supersede state legislation, but under the 
Supreme Court’s construction it was applicable only to pilots for 
the voyage.’*? In 1866, however, this act was specifically extended 
to cover port pilots.*** State courts recognized this amendment 
as superseding state legislation.“ There was at that point an ex- 
ercise of federal powers indistinguishable from the present control 
over employer’s liability. And when, in 1867, Congress added a 
proviso saving the state regulations,*** the latter were again held 
operative.'*® 


treason to suppose that state statutes would be invalid in the absence of federal 
legislation. See Mr. Justice Brandeis, dissenting, in New York Cent. R. R. v. 
Winfield, 244 U. S. 147, 165 (1917). 189 ; Star. 54. 

188 227 U.S. 59, 67 (1913). 140 72 How. 299 (U.S. 1851). 

141 to Srar. 61. 

142 Steamship Co. v. Joliffe, 2 Wall. 450 (U.S. 1864). 

143 14 Star. 228. 

144 Sturgis v. Spofford, 45 N. Y. 446 (1871); Henderson v. Spofford, 59 N. Y. 
131 (1874). 145 34 Strat. 411-12. 146 Ex parte McNeil, 13 Wall. 236 (U. S. 1871). 
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Analogous instances also may be found in the history of bank- 
ruptcy legislation. Although this does not involve the commerce 
power, the power is similar, in that the states’ power to pass bank- 
ruptcy laws (except so far as they impair the obligation of con- 
tracts) is recognized “ until Congress has exercised this power ”. 
This was decided in 1819, in Sturges v. Crowninshield.*" Yet as 
early as 1800 Congress had passed a uniform bankruptcy law,’* 
which had been repealed in 1803.*° Chief Justice Marshall, ad- 
verting to the argument that “ Congress has exercised this power; 
and, by doing so, has extinguished the power of the States, which 
cannot be revived by repealing the law of Congress ”’, said: ‘‘ We 
do not think so . . . it cannot be extinguished; it can only be 
suspended, by the enactment of a general bankrupt law. The 
repeal of that law cannot, it is true, confer the power on the States; 
but it removes a disability to its exercise, which was created by 
the act of Congress ”’.**° Subsequently federal bankruptcy acts 
were passed in 1841 *** and in 1867,’ which were repealed in 
1843 and in 1878,’** respectively. In each instance state 
power was held to become effective upon the repeal of the federal 

It is clear, therefore, that the regulation of compensation for 
occupational injuries — even when they are incurred while both 
employer and employee are engaged in interstate commerce — is 
a field that may be restored to the states. In making the restora- 
tion, caution dictates that it be expressly stated that the repeal 
of the federal statute is not a declaration that interstate carriers 
are to be free from regulation in this respect.’ If this is done it 
is improbable that the state regulatory power will even be ques- 
tioned. There remains, of course, the possibility that a particular 
regulation may create liabilities so onerous as to be held an un- 


147 4 Wheat. 122 (U.S. 1819). 152 14 STAT. 517. 

148 2 STAT. 19. 153 5 Stat. 614. 

149 2 Star. 248. 154 20 STAT. 99. 

150 Sturges v. Crowninshield, 4 Wheat. 122, 196 (U.S. 1819). 

151 5 STAT. 440. 

155 Act of 1841: Ward v. Proctor, 7 Metc. 318 (Mass. 1843); Atkins v. Spear, 
8 Metc. 490 (Mass. 1844) ; Austin v. Caverly, 10 Metc. 332 (Mass. 1845). Act of 
1867: Tua v. Carriere, 117 U. S. 201 (1886); Butler v. Goreley, 146 U. S. 303 
(1892) ; Boedefeld v. Reed, 55 Cal. 299 (1880) ; Smith v. His Creditors, 59 Cal. 267 
(1881) ; Orr & Lindsley v. Lisso & Scheen, 33 La. Ann. 476 (1881). 

156 See Biklé, The Silence of Congress (1927) 41 Harv. L. REv. 200. 
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reasonable burden when imposed upon a carrier engaged in inter- 
state commerce, even though it falls within a field that state legis- 
lation may properly cover. Were it entirely an open question, it 
might, for instance, be argued that the subjection of interstate 
carriers to liability without fault, when coupled with the necessity 
of segregating for insurance purposes, employment in one state 
from that in another would give rise to obligations too burden- 
some for states to impose. But it must be borne in mind that in 
many of the states even now interstate carriers are subjected to 
absolute liability and to all the inconveniences of diverse insur- 
ance requirements as regards their liability to employees engaged 
in intrastate commerce.’ The problem of computing the number 
of employees who are not “engaged in interstate commerce or 
work so closely connected therewith as to be essentially a part 
thereof ” is obviously infinitely more difficult than the computa- 
tion of the territorial average that complete state control might 
require.’** Yet, the Supreme Court recently sustained the burden 
now imposed.’*® The addition of liability to employees engaged 
in interstate commerce is not an increase in the burdensomeness 
of the regulation; the increase in possible liability is exactly com- 
mensurate with the increased scope of state regulation. If the 
legitimacy of the scope is established the legitimacy of this burden 
clearly follows. 

The only remaining ground upon which objection to the expedi- 
ent of remitting the entire matter to the control of state laws 
could proceed is the practical one that years of effort would be 
required to induce the extension of existing state laws to cover 
employees engaged in interstate commerce. If such were the case 
and in the meantime injuries to these workers were to be governed 
by archaic common-law rules, the objection would be serious. 


157 Jt should be noted that with reference to railroads only 15 of the acts are 
compulsory, the others being elective. In all the states in which the employer may 
elect, the penalty for non-election is loss of the defenses of assumption of risk, 
fellow service, and contributory negligence. The cases indicate that railroads have 
generally elected to come under the acts. 

158 Nevada, North Dakota, Ohio, Oregon, Washington and Wyoming apparently 
do not allow self-insurance. See statutes cited in note 129, supra. Where self- 
insurance is not permitted, or is for one reason or another unsatisfactory, approxi- 
mate territorial segregation might be necessary. 

159 Boston & Me. R. R. v. Armburg, 285 U. S. 234 (1932). 
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But an examination of the phraseology in the laws now in force 
discloses that in twenty-five states legislative action would prob- 
ably be unnecessary. The statutes are susceptible of immediate 
application to the field now covered by the federal act. As to 
six of these there may be some doubt, since the statutes do not 
state specifically the limits of their application.’ But so far as 
relevant decisions have been rendered, they indicate a tendency 
of the courts to extend the application of the statutes as far as 
state power permits.*“* And in the other nineteen states of this 
group the exemptions of interstate commerce are so phrased as to 
become inoperative upon the repeal of the federal act.*° They 
declare, in substance, either that the statute shall apply to inter- 
state commerce so far as the legislature may constitutionally 
include it,1* or that the state act shall apply except insofar as a 
rule of liability or method of compensation has been provided by 
Congress.** 


160 The states are: Massachusetts, Nevada, New Hampshire, New Jersey, Penn- 
sylvania, and Rhode Island. See statutes cited in note 129, supra. 

161 Armburg v. Boston & Me. R. R., 276 Mass. 418, 177 N. E. 665 (1931); 
Rounsaville v. Central R. R. of New Jersey, 90 N. J. L. 176, rox Atl. 182 (1917); 
Hanna v. Erie R. R., 8 N. J. Misc. 829, 152 Atl. 179 (1930) ; Hart v. Central R. R. 
of New Jersey, 106 N. J. L. 31, 147 Atl. 733 (1929) ; Gibbons v. United Elec. Rys., 
48 R. I. 353, 138 Atl. 175 (1927). In Boston & Me. R. R. v. Armburg, 285 U. S. 
234 (1932), the point as to application to interstate carriers was raised in the state 
court as a matter of statutory construction. The Supreme Court accepted the state 
courts’ construction and held that no undue burden on interstate commerce was 
thereby imposed. 

162 California, Gen. Laws (Deering, 1931) Act 4749, § 69c; Connecticut, GEN. 
Star. (1930) § 5262; Delaware, Laws 1917, p. 790, § 3193ww; Idaho, Cope (1932) 
tit. 43-1804; Illinois, Rev. Stat. (Cahill, 1931) c. 48, § 142; Indiana, Ann. STAT. 
(Burns, Supp. 1929) § 9464 ($9447 excludes trainmen, but see note 177, infra); 
Iowa, Cove (1931) § 1417 (possibly not entirely adequate) ; Kansas, Rev. Stat. ANN. 
(1923) c. 44-506; Maine, Rev. Stat. (1930) c. 55, § 2 I-I1; Maryland, Ann. CovE 
(Bagby, 1924) art. 101, §§ 33-34; Michigan, Comp. Laws (1929) § 8481; Missouri, 
Rev. Stat. ANN. (1932) c. 28, § 3310a; New Mexico, Stat. ANN. (1929) § 156-111; 
New York, WorKMEN’s Comp. Law (1922) § 113; Ohio, Gen. Cope (Page, 1932) 
§ 1465-98; South Dakota, Comp. Laws (1929) § 9452; Utah, Rev. Stat. ANN. 
(1933) tit. 42-1-89; Vermont, Gen. Laws (1917) $5772; Wyoming, Rev. Stat. 
ANN. (1931) c. 124, § 105. 

163 See, e.g., InAHO Cope ANN. (1932) tit. 43-1804: “ This act shall affect the 
liability of employers to employees engaged in interstate or foreign commerce, Or 
otherwise, only so far as the same is permissible under the laws of the United 
States.” 

164 See, e.g., Del. Laws 1917, p. 790, §3193ww: “This Article shall not apply 
to employees injured or killed while engaged in Interstate or foreign commerce, nor 
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It is true that in all these states an argument might be made to 
the effect that the statute covers only situations subject to the 
state’s legislative power at the time of enactment. Popular 
theories of legislation might require that the content of a statute 
be fixed at the time of its promulgation; that its scope be subject 
to enlargement upon the occurrence of subsequent events only by 
reénactment. But the existence of such an inherent limitation 
upon the powers of lawmaking is disproved by history. Whenever 
a federal bankruptcy act has been repealed, state laws have be- 
come operative automatically, and no distinction has been drawn 
between those passed prior to and those passed during the exist- 
ence of a federal act.** Statutes of the latter kind, like those now 
under consideration, could have only a limited effect immediately 
upon passage, but became fully operative upon the withdrawal of 
the Federal Government from the field. 

If it be suggested that, nevertheless, the state legislatures have 
expressed an intent that their workmen’s compensation laws 
should extend only to those subjects within the states’ power at 
the moment, the answer may be found in an examination of the 
circumstances surrounding the enactment of these statutes. The 
provisions here involved were framed prior *® to the decision of 
New York Cent. R. R. v. Winfield." That case defined for the 
first time the limits of state power over the employees of interstate 


to their employers, in case, and whenever, the laws of the United States provide 
for compensation or for liability for such injury or death ”. 

165 Compare Lewis v. County Clerk of Santa Clara, 55 Cal. 604 (1880); In re 
Damon, 70 Me. 153 (1879); Palmer v. Hixon, 74 Me. 447 (1883); with the cases 
cited in note 155, supra. 

166 All the statutes which do not specifically mention interstate commerce as 
either excluded or included (see note 160, supra) were enacted prior to the decision 
of the Winfield case. Of the other 19 statutes discussed here, those of California, 
Connecticut, Illinois, Indiana, Iowa, Kansas, Maine, Maryland, Michigan, New 
York, Ohio, Vermont, and Wyoming were enacted before the Winfield decision. 
The statutes of Delaware, Idaho, Missouri, New Mexico, South Dakota, and Utah 
were enacted later but adopted either verbatim or in substance the provisions of 
the earlier statutes. Compare Delaware and South Dakota with Indiana; Missouri 
and Utah with New York; Idaho with Vermont; New Mexico with California ; all 
cited in note 162, supra. “It is common learning, that the adjudged construction 
of the terms of a statute is enacted, as well as the terms themselves, when an act, 
which has been passed by the legislature of one state or country, is afterwards 
passed by the legislature of another.” See Commonwealth v. Hartnett, 3 Gray 450, 
451 (Mass. 1855). 

167 244 U.S. 147 (1917). 
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carriers. At the time when the legislative intent expressed in these 
provisions was formulated, the extent of state power was a litigious 
issue, and it is only natural to suppose that the language used was 
employed for the purpose of avoiding gaps or conflicts.*°* That 
the gaps or conflicts to be avoided were not dissociated from the 
possibility of future federal action may be inferred from the fact 
that a Congressional commission had just completed an exhaustive 
study and had recommended action to Congress.** One thus finds 
language susceptible of flexible construction employed at a time 
when there were obvious reasons for desiring flexibility. It is only 
by discarding facts and resorting arbitrarily to a fictitious intent 
that one can deny the reasonableness of an inference that flexi- 
bility was intended. 

In thirteen states slight amendments to the statutes would be 
necessary. The acts are adequate except that they contain terms 
specifically excluding employees engaged in interstate com- 
merce.’”° The requisite amendments would be simple to draft and 
their necessity obvious. The responsiveness of the legislatures 
to necessary adaptations in the past *” gives adequate assurance 
that there will be no substantial interim so far as these states are 
concerned. 

In the six remaining states having workmen’s compensation 
laws, railroads are apparently excluded entirely.‘”* The reason is 


168 Matter of Jensen v. Southern Pac. Co., 215 N. Y. 514, 109 N. E. 600 (1915); 
Matter of Winfield v. New York Cent. & H. R. R. R., 216 N. Y. 284, 110 N. E. 614 
(1915). 

169 See 48 Conc. Rec. 2228 (1912). 

170 Alabama, Cove (1923) § 7543; Arizona, Laws 1925, c. 83, § 78, CoDE 
(Struckmeyer, 1928) § 1445; Colorado, ANN. Stat. (Mills, 1930) § 8090; Georgia, 
Cope Ann. (Michie, 1926) § 3154(9); Kentucky, Stat. (Carroll, 1930) § 4880; 
Louisiana, Gen. Stat. (Dart, 1932) § 4419; Montana, Rev. Cope (Choate, 1921) 
§ 2931; Nebraska, Comp. Strat. (1929) c. 48, § 106(i); Oklahoma, Stat. (1931) 
§ 7283; Oregon, Cope ANN. (1930) tit. 49-1815(i); Tennessee, Cope (1932) 
§ 6856a; West Virginia, Cope (Michie, 1932) § 2520; Wisconsin, Laws 1931, 
C. 403, § 

171 Of the 44 states having workmen’s compensation laws the legislatures of 
all but three met in 1931. Of the 41 which met, 33 acted on the subject of work- 
men’s compensation either directly or indirectly. See U. S. Dep’r or LABsor, 
Bureau oF Statistics (1932) 34 Montuty Las. Rev. 54. 

172 Minnesota, Stat. (Mason, 1927) § 4268; North Carolina, Laws 1929, C. 120, 
§ 14a; North Dakota, Comp. Laws (Supp. 1913-1925) § 396a2; Texas, STAT. (1920) 
Art. 5246-2(3); Virginia, Laws 1923, §§ 1887-89; Washington, Rev. Stat. (Rem- 
ington, 1932) § 7693. 
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not clear. Possibly the difficulties in applying the insurance pro- 
visions to employers whose employees are constantly shifting from 
intrastate to interstate commerce and back again led to their total 
exclusion.*** Perhaps consciousness of the manner in which liti- 
gation on jurisdictional issues defeats the employee’s rights ** 
moved the legislatures to leave state law in a form permitting the 
reduction of jurisdictional issues to a minimum through alternative 
pleading.’”° If either of these suppositions is correct, speedy 
action is to be anticipated on the repeal of the federal act. 

But to avoid excessive optimism, let these six states be classed 
with the four*’® which have no workmen’s compensation laws. 
There are then ten states in which the interval between repeal of 
the federal act and the enactment of satisfactory state laws may 
prove substantial. In eight of them will be found immediately 
applicable provisions relative to contributory negligence, fellow 
servant and assumption of risk at least as liberal as those in the 
federal act.*’” In another, Texas, the statutory provisions are 
somewhat less liberal than the federal act,’’* but judicial construc- 


173 The difficulty arises only in states which have a compulsory insurance sys- 
tem. The vast majority of the states provide for self-insurance upon proof of 
financial responsibility. A survey of the cases indicates that in nearly all states the 
railroads have taken advantage of these provisions. In Armburg v. Boston & Me. 
R. R., 285 U. S. 234 (1932), the question of insuring a shifting number of workers 
was mentioned and was dismissed as.an administrative problem. 

174 Practically all the acts provide for an appeal on the issue of whether or not 
the commission has exceeded its powers and where the facts are uncontroverted, 
as they often are in these railroad injury cases, appeal may be taken on the ques- 
tion of whether or not the injured person was engaged in interstate commerce so 
as to come within the federal act. Query whether this limit of appeal is statutory 
or constitutional. See discussion of Crowell v. Benson, pp. 422-24, infra. 

175 See WasH. Rev. Stat. (Remington, 1932) § 7693. 

176 Arkansas, Florida, Mississippi, and South Carolina. 

177 Minnesota, Stat. (Mason, 1927) §§ 4933-36; North Carolina, Cope ANN. 
(Michie, 1931) §§ 3464-68; North Dakota, Comp. Laws (Supp. 1913-1925) 
§§ 4803a1-4803a3; Washington, Rev. Stat. (Remington, 1932) § 7693; and states 
having no compensation laws: Arkansas, Dic. Stat. (Crawford & Moses, 1921) 
§§ 7137, 7140, 8575; Florida, Comp. Laws (1927) §§ 7059-61; Mississippi, CopE 
Ann. (1930) $6154; South Carolina, Const. art. 9, §15; Cope (Michie, 1932) 
§ 8366 et seg. Similarly, the Indiana Employers’ Liability Act, Inp. ANN. Stat. 
(Burns, 1926) $§ 9432-45, would cover trainmen, who are excluded from the work- 
men’s compensation act. See note 162, supra. 

178 See Tex. Stat. (1928) Art. 6432. The fellow servant rule is abolished with 
reference to the “ operation of railroads” only. See note 12, supra. The superior 
servant rule applies to all other classes of injuries. 
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tion has gone far toward making them, in operation, almost ‘the 
equal of the other acts.‘ In the tenth state, Virginia, since rail- 
roads are excluded from the workmen’s compensation act **° and 
interstate commerce is excluded from the employer’s liability 
act,** reversion to common-law rules will result unless prompt 
legislative action occurs. It is, however, scarcely too much to ex- 
pect that an amendment to one or the other of the:statutes can be 
secured in time to avoid injustice. 

To summarize, on repeal of the federal act one-may anticipate: 
(1) In twenty-five states the immediate application of state work- 
men’s compensation acts to injuries suffered while engaged in 
interstate commerce; (2) In thirteen states, prompt adoption of 
the slight amendments necessary to make the state compensation 
laws applicable; (3) In nine states the immediate application of 
employer’s liability acts similar ‘to the present federal act, to- 
gether with the eventual probability of thorough-going workmen’s 
compensation legislation; (4) In Virginia, the necessity of imme- 
diate legislative action of some sort to avoid reversion.to common- 
law rules. 

The only alternative device *** that holds out any substantial 
hope for the effective elimination of the complexities, uncertain- 
ties, delays, injustices, and wastes that the present act has brought 
into being is the enactment of a federal workmen’s compensation 
law.'** But the practical workability of such an act is open to 


179 See Texas Central Ry. v. Pelfrey, 35 Tex. Civ. App. 501, 80 S. W. 1036 
(1904) ; Galveston, H. .& S. A. Ry..v. Perry, 38 Tex..Civ. App. 81, 85 S. W. 62 
(1905) ; Texas & N.O..R. R. v. Walton,.47 Tex. Civ. App. 43,.104.S. W. 415 (1907); 
cf. Houston & T..C..R.-R. v. Stuart, 48 S. W. 799 (Tex. Civ. App. 1898). 

180 See note 172, supra. 

181 Virginia, Gen. Laws (1923) § 5791. 

182 The dissenting opinion of Mr. Justice Brandeis in New York Cent. R. R. 
v. Winfield, 244 U. S. 147 (197), presented.a point of view which, had it prevailed, 
might have resulted practically in an application of state workmen’s compensation 
laws to all cases. He would have sustained the application of state acts to injuries 
without fault even though they occurred in interstate commerce. Wherever the em- 
ployee could, by denying fault, obtain an award under state law the employer, in 
order to contest its validity, would then be compelled to establish his own fault 
as well as the interstate character of the employment. If .he succeeded the em- 
ployee’s recovery under the federal act subsequently would have been little more than 
a matter of form. 

188 An act somewhat similar to the, Longshoremen’s and. Harbor Workers’, Com- 
pensation Act, 44 Stat. 1424 (1927), 33 U. S.C. Supp. VI §§ 901-50. (1932), might 
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question,‘** and a host of possible legal difficulties have been laid 
in its way by the decision of the Supreme Court in Crowell v. 
Benson.**° Whatever efficacy a federal workmen’s compensation 
act might have in achieving an expeditious determination of ques- 
tions of fact, its really meritorious functioning would be condi- 
tional upon its disposal of “ jurisdictional facts”. It has already 
been pointed out that the irremediable administrative defect in the 
present system lies in the necessity of determining whether the 
employee was, at the time of injury, employed in interstate com- 
merce. The constitutional restrictions upon congressional power 
would make a similar determination *** necessary under a work- 
men’s compensation act. The administrative advantage of such 
an act would lie in the relegation of this determination to a com- 
pensation commission. The decision in Crowell v. Benson, how- 
ever, indicates that the establishment of an administrative tri- 
bunal for the determination of facts whose existence is essential 
to bringing the case within the federal legislative power, is beyond 


be enacted. For a report on the operation of this Act, see yearly surveys, Report 
of the United States Employees’ Compensation Commission. 

184 Although at least a preliminary determination of the question of employ- 
ment in interstate commerce could be made by a commission, a contestable issue 
can be raised under both the state and federal laws so long as the Federal Govern- 
ment attempts to’ deal with the problem. Since the state acts are adequate, the 
chief advantage to be gained from a federal act is a measure of uniformity, but 
carriers will still be subject to liability under state laws to employees whose duties 
are such. as. to place their injuries permanently beyond. congressional control. And 
see Mr. Justice Brandeis, dissenting, in New York Cent. R. R. v. Winfield, 244 U. S. 
147, 168-69 (ror7), where he indicated that uniformity may not be the ideal. 

185 285 U.S. 22 (1932). Action was brought in a federal district court to en- 
join the enforcement of a compensation award under the Longshoremen’s and 
Harbor Workers’ Compensation Act, on the ground that, contrary to the finding of 
the deputy commissioner, the claimant was not an employee of the complainant at 
the time of injury. The district judge granted a hearing de novo on the facts and 
law, and upon a finding that no employer-employee relationship existed, restrained 
the enforcement of the award. The decree was affirmed by the Supreme Court on 
the ground that the existence of an employer-employee relationship was a “ juris- 
dictional fact” upon whose existence the power of Congress to impose liability 
depended and that any attempt to prevent a trial of such facts de novo would be 
unconstitutional. 

186 Tt has been pointed out that perhaps the present act does not exhaust con- 
gressional power. See p. 410 et seg. An act broader in scope would perhaps require 
fewer classifications of activities. But that an act as extensive in its application 
as the Act of 1906 would now be upheld is by no means clear (see p. 411, supra), 
and the limitations of any act whose application falls short of all employees of in- 
terstate carriers can be defined only with the greatest difficulty. 
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the power of Congress unless a trial de novo is permitted in the 
courts.‘*’ To permit such a trial in a federal workmen’s compen- 
sation act is to cast out the principal advantages that might be 
gained from its enactment.*** 

Argument is unnecessary to establish the conclusion to which 
the facts point. A law inspired by laudable motives at a time 
when remedial state legislation was in its infancy has outlived its 
usefulness and has become an obstacle to the fulfilment of its 
own purposes. From an administrative point of view, the task 
of marking the point where the lines that bound the concept of 
interstate commerce intersect the manifold duties composing a 
complicated transportation system has proved endless. With the 
creation of each new activity that the ingenuity of technicians can 
devise, the problem is renewed. 

In contrast, the spectacle in the event of repeal is attractive. 
Practically every state has inaugurated competent legal systems 
through which the burdens of each industry are placed on the 
society it serves. By a repeal of the federal act leaving the prob- 
lem expressly to the states the inevitable toll of railroad transpor- 
tation on humanity would be brought under a civilized control. 


Lester P. Schoene. 


Frank Watson. 


New York Ciry. 
WasuincTon, D. C. 


187 See note 185, supra. 
188 See Mr. Justice Brandeis, dissenting, in Crowell v. Benson, 285 U. S. 22, 
94 (1932). 
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NATURAL COMMUNISM 


NATURAL COMMUNISM: AIR, WATER, OIL, 
SEA, AND SEASHORE 


“ By natural law itself these things are the 
common property of all: air, running water, 
the sea, and with it the shores of the sea.” 


Ces ISM in four things (the above passage says) is com- 

pelled by natural necessity." The passage is copied by the 
common law.’ It is increasingly discussed in law reports in this 
country. 

With communism claiming all things, it is proposed to note 
the law’s experience with these four. Air has taken the passage 
into aeronautics and radio. Running water has made it prominent 
in water power, municipal water supply and irrigation and, by 
analogy, in oil and gas. The Sea has brought the passage into 
discussions of freedom of the sea. The Seashore, among other 
of its aspects, makes it affect the beach cottages of Hollywood 
movie colonies. Notwithstanding fourteen centuries, exactly, 


since the year 533 when the passage was proclaimed, to the present 
year 1933, it is safe to say that it would be hard to find another 
way of crowding more subjects of present concern into one 
sentence.* 


1 “Et quidem naturali jure communia sunt omnium haec, aér, aqua profluens, 
et mare et per hoc littora maris.” Inst. Jusrt., bk. 2, tit. 1, §1. This passage is a 
summary of older expressions appearing in the Justinian Digest. 

2 The Justinian passage has been carried into the common law by Bracton, 
lib. 2, f. 7, §5; Fueta (1647) lib. III, cap. 1, §4; Brirron bk. II, c. Il, §1 
(Nichols’ trans. 1901) ; CALLIs, SEwERS (1st ed. 1647) 78; SELDEN, MARE CLAUSUM 
(1635) c. 2; 2 By. Comm. 14, 18, 395; Kent, Comm. (1st ed. 1826) 281. Verbal 
changes occur in some of the copying or restatement. 

3 Upon the general subject today, see Murphy v. Kerr, 296 Fed. 536, 540 
(D. N. M. 1923); Dannenbrink v. Burger, 23 Cal. App. 587, 138 Pac. 751 (1913); 
Palmer v. Railroad Comm., 167 Cal. 163, 167-70, 138 Pac. 997, 998-99 (1914); 
Lindblom v. Round Valley Water Co., 178 Cal. 450, 456, 173 Pac. 994, 996 (1918) ; 
Walbridge v. Robinson, 22 Idaho 236, 125 Pac. 812 (1912); Rock Creek Ditch & 
Flume Co. v. Miller, 93 Mont. 248, 17 Pac.(2d) 1074 (1933); Turley v. Furman, 
16 N. M. 253, 114 Pac. 278 (1911); Clark v. State, 14 Okla. Cr. 284, 170 Pac. 
275 (1918) ; Vaughn v. Kolb, 130 Ore. 506, 280 Pac. 518 (1929). 

* To express the contrast to communism it is hoped that convenience will justify 
speaking of privatism, although it is not in fact a dictionary word. 


HARVARD- LAW REVIEW 


I. Ar 


The first subject of the precept’s four natural communisms is 
the Air. A fashion of long standing opens discussion by reference 
to a supposed Golden Age when everything was free to all; and 
since, in absence-of the idea of ownership, this could not be a posi- 
tive ownership or positive community of interest, those who have 
written on this subject came to call it a “ negative community.” 
It indicated that things were originally owned by noone. The sup- 
position proceeds that when in time men divided things into pri- 
vate ownership, they found that the elements air, running water, 
the sea and with it the seashore were by their nature not divisible; 
they have had to stay in the negative community, where they will 
always remain belonging to no one.° 

Passing by the premise, there is no doubt that something is 
exceptional about these four things. Air is formless; no part can 
be identified from another. It is also transient; were a part 
identified it would soon be lost in the wind. These attributes 
prevent dominion or control; and without dominion or control 
there is no way of establishing private property. The atmosphere 
is therefore forever an undivided unit, belonging to no one — and 
its place as a member of the negative community is evidently just.° 

The term’s accuracy makes for clearer thinking than other 
current expressions. Saying that these things are public or prop- 
erty of the state in trust for the people yields to turning nega- 
tives into some resembled positive (as when disapproval of the 
Syrian god Baal did not make him no god but.only turned him 
into an evil god Beelzebub); the train of consequences is liable 
to be warped. 

Aeronautics knows and quotes the “four elements ” precept. 
But it is confronted by the prepossession of aeronautics with “the 
bugaboo in the legal or supposed legal maxim, Cujus est solum, 


5 Rock Creek Ditch & Flume Co. v. Miller, 93 Mont. 248, 256-58, 17 Pac:(2d) 
1074, 1076 (1933). 

® If a can of liquid air were in question, we might speak of property in a sepa- 
rate part. It would be reduced to possession and would not be atmosphere. Palmer 
v. Railroad Comm., 167 Cal. 163, 168, 138 Pac. 997, 999 (1914); Clark v. State, 
14 Okla. Cr. 284, 286, 170 Pac. 275, 276 (1918). 
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ejus est usque ad coelum:”" This declares that land ownership 
extends upward to the sky. 
A ruling upon this in 1932 is-at this writing the principal case. 


The landowner, it adjudges, may prevent only an “‘ unreasonable” 


interference. His right of action against flying extends only to 
the height at which the surface owner may reasonably be expected 
to occupy the air space for himself. That height is to be de- 
termined upon the particular facts of each case.* It presents, 
evidently, the doctrine of “ reasonable use ”’. 

Certain terms appear when a doctrine of “ reasonable use” is 
developed. From observation of the doctrine in other matters one 
would expect to be justified in saying that the rights of the surface 
owner and aviator were declared to be correlative rights; the air- 
height of each interest was to have equal consideration according 
to the discretion of some governmental authority (judicial in the 
absence of legislation) passing upon the circumstances of each 
case. These are the usual terms by which the doctrine of reason- 
able use puts the principle of common right into operation; and 
one would expect them to develop in aeronautics also, if the law 
builds upon the foundation which the foregoing precedent has 
set.° 


It may he permissible to-expect, also, that the adjustments be- 


tween landowner and aviator will change with circumstances. A 
decree of the height that the surface owner may reasonably be 
expected to occupy (or be:affected by) today would not be a rea- 
sonable allowance forever, if the Paris 1937 Exposition plan. for 
an observation tower 2300 feet high comes to be an. example for 
others. Surface interests may, in fact, come to run. higher.’° 
Authorities in like matters would suggest that the height of pro- 
tection of the landowner may be raised or lowered at different 
times, parallel to readjustments of “reasonable rates” of public 
utilities after price levels have changed, and readjustments of 
radio allocations after conditions have altered, and “ reasonable 


7 (1921) 46 A. B. A. Rep. 508. 

8 Swetland v. Curtiss Airports Corp., 55 F.(2d) 201 (C. C. A. 6th, 1932). 

® Upon this general subject, see Smith, Reasonable Use of One’s Own Property 
as a Justification for Damage to a Neighbor (1917) 17 Cov. L. Rev. 383; Horne 
v. Utah Oil Ref. Co., 59 Utah 279, 202 Pac. 815 (1921). 

10 See Eubank, The Doctrine of the Airspace Zone of Effective Possession (1932) 
18 A. B. A. J. 812, 817. 
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use’ of water after amount of flow, or extent of lands or number 
of users change. Such action is evidently appropriate, even with- 
out express reservation of power in the decree, when dealing with 
rights that are correlative and therefore adjustable in their own 
nature.” 

This beginning appears to move toward common right in aero- 
nautics, without, however, the explicitness that would come from 
accepting the community of interest which the four-element pre- 
cept declares in the air. Initiative of the landowner is deflecting 
the discussion from rights in the air as a common lifting medium, 
to rights in airspace as the environment of his land surface. So far 
as this is making land rather than air the subject matter, aero- 
nautics may be shaping into a private right arising from the land. 

For example, in controversies between adjoining landowners 
it might have been said that both have common rights in the natu- 
ral condition of light on their respective lands, subject to adjust- 
ments that would allow reasonable disturbances by each; thus the 
competitors would stand on an equal footing. But the law of light 
in England has approached the matter as a right in one man to 
prevent building by another; an authority has commented that one 


party thereby gets not a right to the light, but a right curtailing a 
neighbor’s proprietary right to build as he pleases.’* Correspond- 
ingly, there would seem to be a possibility that so far as the law 
of aeronautics is starting as a curtailment of rights in land, it may 
be parting with development according to common right. To some 
extent it may, indeed, be challenging common right by acquiring 
some of the attributes of a private easement. 


11 Los Angeles Gas & Elec. Corp. v. Railroad Comm., 289 U. S. 287 (1933), 
affirming a reduction of rates that had previously been fixed higher. Compare the 
statement in Federal Radio Comm. v. Nelson Bros. Bond & Mtge. Co., 289 U. S. 
266, 285 (1933), “ But the Commission was not bound to maintain that allocation 
if it appeared that a fair and equitable distribution made a change necessary.” In 
respect to readjustment of “ reasonable use of water ”, see Los Angeles v. Baldwin, 
53 Cal. 469, 471 (1879) (Rhodes, J.) ; Williams v. Altnow, 51 Ore. 275, 95 Pac. 200, 
97 Pac. 539 (1908); 1 W1eL, WATER RIGHTS IN THE WESTERN States (3d ed. 1911) 
§ 752. An instance of express reservation in a water case reads that “this Court 
retains jurisdiction of the suit for the purpose of any order or direction or modifica- 
tion of this decree, or any supplemental decree that it may deem at any time to be 
proper in relation to the subject matter in controversy.” New Jersey v. New York, 
283 U. S. 336, 348 (1931). 

12 Gopparp, EASEMENTS (7th ed. 1910) 54. 
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Radio law challenged communism of the air from another direc- 
tion. In 1926 a press notice of a radio ruling in an Illinois county 
court stated: 


“ Judge Wilson, who wrote the opinion, said that it was a case unique 
in judicial annals and without direct precedent, but that nevertheless 
under the general principles of the common law relief might be granted. 
He found authority for this decision in the water right cases from the 
Western States, where the rule of first come, first served, has been laid 
down by the courts so that today the individual who first appropriates 
the water of a running stream and puts that water to beneficial use may 
hold it against any one who later attempts to take it, even though there 
can be no such thing as absolute ownership in running water.” ** 


In 1931 the Supreme Court of the United States remarked: 


“ Much argument was directed to the proposition that one who first 
establishes a broadcasting station in and serves a given area thereby 
appropriates that portion of the ether which he employs or through 
which the station’s radio activity operates; and it was suggested that 
in analogy to the doctrine as to appropriation oj waters, et id omne genus, 
a property right is thus acquired. It was urged that the question pre- 
sents this proposition; but it clearly fails so to do. We are not required 
to answer it.” *4 


In 1932, however, the Supreme Court abandoned any priority 
idea for radio. The Supreme Court definitely interpreted the 
Radio Act of Congress in the language of equality (which is the 
reverse of priority), effectuated by reasonable use and equitable 
apportionment: “‘ The concern of Congress was with the interests 
of the people, — that they might have a reasonable equality of op- 
portunity in radio transmission and reception, and this involved 
an equitable distribution not only as between zones but as between 
States as well.” 


18 N. Y. Times, Nov. 28, 1926, § 9, at 16 (italics inserted). The case is Tribune 
Co. v. Oak Leaves Broadcasting Station, Circuit Court of Cook County, IIl., de- 
cided in 1926. It is reprinted in 68 Conc. Rec. App. 264-68 (1926). 

14 White v. Johnson, 282 U. S. 367, 372 (italics inserted). 

15 Federal Radio Comm. v. Nelson Bros. Bond & Mtge. Co., 289 U. S. 266, 283 
(1933) (italics inserted). Priority may, perhaps, have some influence upon what is 


ment the equities of existing stations undoubtedly demand consideration. They 
are not to be the victims of official favoritism. But the weight of the evidence as 


reasonable use, according to the following expression: “ In making such an adjust- _ 
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This: is: characteristic language of: common right in contrast to 
prior right or private right; equivalently, it is an indication that 
development of a system of communism of the air for radio is 
taking place at the present time. 


II. RuNNinc WATER (GROUNDWATER, OIL, AND NATURAL Gas) 


The second subject of the precept’s four natural communisms 
is running water. This one has been the most litigated of the four, 
and it is in consequence the one out of which furthest development 
of the precept has come. In the main this is because our indus- 
trial epoch has made competition for it lively; but it is also in part, 
at least, because the natural attributes of running water are least 
evident. 

To justify classing running water with the air, a stream can be 
likened to a marble rolling down stairs; its path is a succession of 
descending levels. The descent is maintained by having adequate 
provision from a source or head to overcome any losses (seepage, 
evaporation, or transpiration) and any retention (hollows, ponds, 
or bogs, and the like) that it may meet on its way. The marble 
represents the corpus or aggregate of particles or drops of the 
water. The source or head represents the force which, applied 
to the corpus, makes it a stream.. There is this dual aspect to the 
subject matter. 

The corpus, by itself, can occupy one legal status only. “ Un- 
stable as water ” tells that man controls or owns any of it only as 
he may have taken it out of its natural condition and reduced it 
to possession, as in a tank. But while its natural condition re- 
mains, dominion and control are absent. There has been general 
concurrence among those who have given: these facts their atten- 
tion, that the constant mobility, interchange of parts, and per- 
petual renewal and disappearance make dominion or control of 
the corpus as impossible for running water as for air, and free it, 
therefore, from any ownership. 

Mobility means also constant change of level. Descending 
(whether by the original channel or by discharge into some other 


to these equities and all other pertinent facts is for the determination of the com- 
mission in exercising its authority to make a ‘fair and equitable allocation’” Jd. 
at 285. : 
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channel or by seepage into wells and even simply by percolating 
through the soil and giving it fertility), the corpus of running 
water spreads its \benefits by the continual repetition in which the 
same water comes into successive uses over again. The process of 
succession in using the same water is recently pictured ina Mon- 
tana case reviewing the influence of this upon the history of 
water development.*® It has, because of this, the naturally com- 
munistic character of a tramp mineral.*’ Whoever use the water 
at all, necessarily use it in common, since there is only one source 
for all, and ‘it is for all the same water over again. There is evi- 
dently valid reason, therefore, why the corpus of running water 
should be classed with the air, as a member of the negative com- 
munity. 

This leaves the other component of a stream as the subject upon 
which the law may act — the force by which the stream is main- 
tained. The law builds its structure accordingly; finding its sub- 
ject matter not in the water itself but in rights in the source or 
head or (most comprehensively ) in the “ natural flow”. Law will 
assure to its beneficiaries the operation.of this natural force. Such 
rights, according ‘to accepted terms, will be usufructuary rights; 
incorporeal, like the intangible force which they guard from dis- 
turbance.*® 

The ‘Roman Jaw never arrived at communism iin the usufructu- 
ary rights. In reviewing this, and citing authors who contended 
that the Roman law did so, and others equal in number who denied 
that it did, a-commentator finds that only divergencies in interpre- 
tation have been ;produced; and if doubt has arisen over the 
Roman law, he says, there has been even more doubt over the old 
French law of ancient times.’® | 

‘Common right im the usufruct would involve the idea of equal 
opportunity. Common ownership by all who use would be ex- 


16 Mr. Chief Justice Callaway in Rock Creek Ditch & Flume Co. v. Miller, 93 
Mont. 248, 17 Pac.(2d) 1074 (1933). 

17 “ Mineral ferae naturae” is the term used in Ohio Oil Co. v. Indiana, 177 
U.S. 190 (1900). 

18 “ While the corpus of naturally running water belongs to the state in trust 
for the public, the law recognizes a property right in its flow and use, known as 
the usufructuary right or the water right.” Murphy v. Kerr, 296 Fed. 536, s4z 
(D. N. M. 1923) (italics inserted). 

19  PicarD, TRAITE DES Eaux (2d ed. 1896) 203. 
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tended to all who can and want to. It would mean legal oppor- 
tunity for everyone to become and remain a user — everyone, that 
is, up to the maximum number that can comfortably coexist from 
the mountain top until the water comes finally to the sea. 

In the Supreme Court of the United States Mr. Justice Holmes 
enriches discussion of this by saying: “ A river is more than an 
amenity, it is a treasure. It offers a necessity of life that must 
be rationed among those who have power over it.” *° Referring 
to this, a case adds a step by saying that a water issue affects not 
alone an individual citizen or his separate property; the water of 
the river is a treasure that offers necessity of life to at least (in this 
case) several millions of people, and must be apportioned in har- 
mony with the provisions of law, in equality of right and equity 
for the common good.” 

The step invokes the term equality. Customarily, this invokes 
in due course the other tags of commonality, namely, correlative 
rights and reasonable use. Succession in use needs a reasonable 
degree of adjustment; upper installations to concede a reasonable 
degree of compromise for using the water over again by installa- 
tions coming below them; lower installations to concede a rea- 
sonable degree of entry upon the streams by developments coming 
above. 

The idea of equal opportunity thus reached is the one to which 
the Common Law and the Civil Law devote themselves. They 
profess to maintain equal usufructuary rights among all who have 
access by nature to the natural resource: the bank owners or, in 
the term of Latin origin meaning the same thing, the riparian 
owners.” 

Their basis in common right — as we may say, in developing a 
system of communism in running water — would be evident but 
for one circumstance. Both the Common Law and the Civil Law 
call the riparian rights private rights. 

By contrast, consumers of water from a public utility distribut- 


20 New Jersey v. New York, 283 U. S. 336, 342 (1931). 

21 See Greeson v. Imperial Irr. Dist., 59 F.(2d) 529, 533 (C. C. A. goth, 1932). 

22 Coming into the Civil Law and Common Law, it is believed, through influ- 
ence of the French Civil Code. See Wiel, Waters: American Law and French Au- 
thority (1919) 33 Harv. L. Rev. 133, Origin and Comparative Development of 
the Law of Watercourse in the Common Law and in the Civil Law (1918) 6 CALIF. 
L. REv. 245, 342. 
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ing system lack privatism. In the case of a public use the bene- 
ficiaries do not possess rights in the water which are in the ordi- 
nary sense private property.** If this were carried out loyally, 
for water flowing by nature, the Common Law would have had to 
say that the riparian’s right is not a private right. 

Further, it would have had to say that the riparian right could 
not be alienated, abandoned, or prescribed against —like the 
right to enter public parks; if all enter by right there is nothing to 
sell, abandon, or be ousted from. Some rulings do, indeed, apply 
some of this. It is quite well settled, for example, that the riparian 
right is not lost by nonuse or abandonment. But that it may be 
ousted by prescription is also accepted; and in numerous other re- 
spects private character is maintained. It is the first challenge to 
communism in running water that our present discussion meets. 

Privatism in running water appears also in another form. Be- 
cause the corpus is visible and tangible, there are frequent at- 
tempts to accomplish the illusion of distributing the corpus of the 
resource into private parts as though it were stationary like land. 
The same skyward landownership that harasses aeronautics, by 
teaching that air is part of the land, professed to teach that the 
corpus of water is private as part of the land like trees and stones 
—even to the length of saying that only by lifting the water off 
the ground in a “ portable receptacle ” could the corpus of the 
water, as it runs from tract to tract, cease to be private real 
estate.** From this origin, arguments issue every now and then 
which proceed in remarkable seriousness upon the idea of divid- 
ing the corpus of the stream of water into private longitudinal 
strips; imagining for each landowner a piece on his side of the 


23 See Big Rock Mutual Water Co. v. Valyermo Ranch Co., 78 Cal. App. 266, 
248 Pac. 264 (1926). 

24 The position does not validly turn on severing it from the realty, but on 
reducing it to possession. It is then usually acknowledged that because of its mo- 
bility it is personalty, and may be the subject of larceny. Hagerman Irr. Co. v. 
McMurry, 16 N. M. 172, 113 Pac. 823 (1911); Clark v. State, 14 Okla. Cr. 284, 
170 Pac. 275 (1918); Baird v. Upper Canal Irr. Co., 70 Utah 57, 257 Pac. 1060, 
1065 (1927); Madison v. McNeal, 19 Pac.(2d) 97, 99 (Wash. 1933). California 
started correctly with People ex rel. Heyneman v. Blake, 19 Cal. 579, 594 (1862); 
turned to the objectionable position in Stanislaus Water Co. v. Backman, 152 Cal. 
716, 725, 93 Pac. 858, 862 (1908), and Copeland v. Fairview Land & Water Co., 165 
Cal. 148, 131 Pac. 119 (1913) ; and then lost its way entirely in Horst Co. v. New 
Blue Point Mining Co., 177 Cal. 631, 171 Pac. 417 (1918). 
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center line.?> Or the feat is attempted of dividing the corpus trans- 
versely so’ as to imagine for each landowner a length of stream 
between his boundary lines; like cutting a pipe into segments, or 
separating the links of a sausage. Ina case involving a little creek 
of no more than an inch of water this sausage fallacy was the cause 
of litigation which consumed seven years and three trials, and 
narrowly escaped two trials more.*® 

These aims to separate the flow from its source or head and 
expect it to continue are evidently misled by the ease with which 
a line on a map— only a symbol of much that the map cannot 
show — is mistaken for the reality; they follow the process of 
“ little table be spread ” in the fairy tale, and place water wherever 
the map-reader imagines it to be. He is refreshingly free (in his 
own mind) to cut up the stream lengthwise or crosswise, or some 
other wise, with the omnipotence that ordered the babe cut in two 
for division between two maternal claimants. Less known but 
equally applicable is: 


“The discovery of a statue of Pompey, ten feet in length, was the 
occasion of a lawsuit. It had been found under a partition wall; the 
equitable judge had pronounced that the head should be separated from 
the body to satisfy the claims of the contiguous owners; and the sen- 
tence would have been executed, if the intercession of a Cardinal and 


25 The argument was answered in Webb v. Portland Cement Co., Fed. Cas. 
No. 17,322 (D. Me. 1838) (Story, J.); Moulton v. Newburyport Water Co., 137 
Mass. 163 (1884). See the various opinions in Blue Ridge Interurban Ry. v. Hen- 
dersonville Light & Power Co., 169 N. C. 471, 86S. E. 296 (1915). 

26 Partition of an orchard into a northern and southern half. A stream (rising 
elsewhere) ran through both parts. The partition deed gave half of it to each. 
The court notes that appellant argued that “a half interest in the entire stream 
was granted by the partition deed.” But the court says “there was no intention 

to convey anything but a right to the use of the water which was upon the 
northern half of the original tract of land. Indeed, the deed itself, after describing 
the premises constituting the northern half of the original tract, grants the ‘ right 
to take, use, appropriate, divert, lead and carry away, in pipes or otherwise, one- 
half of the waters flowing or that may flow in the stream on said premises, to be 
taken,’ etc.” Parker v. Swett, 40 Cal. App. 68, 71, 180 Pac. 351, 352 (1919). The 
italics are by the court, emphasizing that the opinion thinks it can disconnect the 
corpus into two parts at a certain boundary line. This prolonged the litigation 
until disposed of in Parker v. Swett, and Parker v. Carlston, 188 Cal. 474, 205 Pac. 
1065 (1922). Cf. Wiel, One Aspect of the Colorado River Interstate Agreement 
(1923) 11 Carr. L. Rev. 145. Another effort to perform the same miracle seems 
to be found in Forest Lakes Mut. Water Co. v. Santa Cruz Land Title Co., 98 Cal. 


App. 489, 496-97, 277 Pac. 172, 174-75 (1929). 


t 

0 

k 

j 

| 

is 

it 

le 

| r 

d 

Ii 

h 

li 

el 

th 

| 

Se 

in 

S€ 

m 

di 

of 

| by 

ou 

di 

as 


1934] NATURAL COMMUNISM 435 


the liberality of a Pope had:not rescued the Roman hero fromthe hands 
of-his barbarous countrymen! ” 


Without its source or head, any adjudged piece of stream would 
be a dead body with nothing to keep up its circulation. ‘Such 
judgments award in words, and kill in substance, what they pur- 
port to award; and it only discloses a form of inhospitality to com- 
mon .right in waters all-the more, to find that a fervent belief in 
privatism — in dividing-up water resources into private parts — 
is held by some upon no better ground.” 

But the foremost effort to dispose of water resources by division 
into private parts as if stationary takes the form that was noticed 
when speaking of radio. To the westward of the Mississippi ‘Val- 
ley, water law concerns itself in the main with exclusive private 
rights acquired by priority of appropriation.”® Its slogan is: A 
deed for every man to his water as firm as his deed to his ‘land. 
It would reasonably seem that this aim is private. A suggestion is 
ventured here that it is a form of privatism of unusual severity. 

To illustrate a prior appropriation, we may suppose an area of 
headwaters symbolized by a circle; a trunk down the mountainside 
symbolized by a line; and at the bottom of this line some diverging 
lines representing appropriations of water from the stream as it 
enters a valley. Since the stream remains intact to and including 
the source, it is reasonably clear that the stream’s product is-what 
the appropriations have divided, not the stream itself. In the 
source and flow above them the interests of the parties are neces- 
sarily, and notwithstanding the appropriations, undivided interests 
ina source held in common. 

‘In fact, remembering that a source is the mingled.result of rain, 
seepage, evaporation, and transpiration, the parties’ interests in it 
must continue to be undivided so long as we cannot,command and 
divide the wind and the rain and the heat of the sun and the depths 
of the-earth.*° Division lengthwise or crosswise, we have noted, 


27 See 6 Gipson, Roman Emprre (Lovell ed. 1899) 539. 

28 Where divisions of riparian rights free from the riparian land are -asserted 
by grant or partition, there is the same illusory straining to make separate holdings 
out of a common subject. ‘The better rulings say that riparian apportionments or 
divisions of water are party arrangements only, and are not divisions of a thing so 
as to control third persons who may also have rights in the-stream. 

29 Cf. Mettler v. Ames Realty Co., 61 Mont. 152, 201 Pac. 702 (1921). 

80 The recent case of Henry Ford’s Wayside Inn well expresses, as one of the 
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is illusory because it imagines parts without a head or source; and 
division by relative time of appropriations of product is at fault 
in ignoring that the source itself remains indivisible. ) 

What, then, appropriation accomplishes is a substitution of in- 
equality in place of equality among the common users of the same 
source. Of particular importance is the effect of this upon return 
of water from the place of use of an appropriator. Until it reaches 
the same or other stream the flow of return is necessarily artificial; 
he is its creator, with priority in time over any development by 
others who may come to it. If he discontinues the return or shifts 
it to another place they are at his mercy; as, in short years, is 
coming to be increasingly realized.** 

Reaction from this and other severities of priority may be said 
to be increasing. A respectable inclination to restore the com- 
munal principle of “ reasonable use ” rallies around the following 
early and significant passage in which Mr. Justice Field (who had 
been Chief Justice of California) said for the Supreme Court of 
the United States: 


“ Water is diverted to propel machinery in flour-mills and saw-mills, 
and to irrigate land for cultivation, as well as to enable miners to work 
their mining claims; and in all such cases the right of the first appropri- 
ator, exercised within reasonable limits, is respected and enforced. We 
say within reasonable limits, for this right to water, like the right by 
prior occupancy to mining ground or agricultural land, is not unre- 
stricted. It must be exercised with reference to the general condition 
of the country and the necessities of the people, and not so as to deprive 
a whole neighborhood or community of its use and vest an absolute 


reasons against divisibility, that ‘“‘ According to nature water does not flow in any 
stream by averages, but flows by extremes,” and is never uniform in fact. Sturte- 
vant v. Ford, 280 Mass. 303, 310, 182 N. E. 560, 564 (1932). For a good analysis 
of the subject, see San Bernardino v. Riverside, 186 Cal. 7, 20, 198 Pac. 784, 790 
(1921). 

81 Dannenbrink v. Burger, 23 Cal. App. 587, 138 Pac. 751 (1913); Joerger V. 
Pacific Gas & Elec. Co., 207 Cal. 8, 34-35, 276 Pac. 1017, 1029 (1929); Crawford 
v. Inglin, 44 Idaho 663, 668-70, 258 Pac. 541, 543 (1927); Gallio v. Ryan, 52 Nev. 
330, 286 Pac. 963 (1930) ; Hagerman Irr. Co. v. East Grand Plains Drainage Dist. 
25 N. M. 649, 187 Pac. 555 (1920); Garns v. Rollins, 41 Utah 260, 125 Pac. 867 
(1912); Ide v. United States, 263 U. S. 497 (1924) (Shoshone projects in Wyo- 
ming) ; Wiel, The Pending Water Amendment to the California Constitution, and 
Possible Legislation (1928) 16 Catir. L. Rev. 257, 262, Mingling of Waters (1915) 
29 Harv. L. REv. 137. 
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monopoly in a single individual.” (In our corporation days we may 
read “ single interest ” as the same as “ single individual ” in this pas- 
sage.) 32 


Rather than add confirmations that can be found elsewhere, 
presentation of two unreported expressions is ventured. 

The first is a remark by the late Mr. Chief Justice White of the 
Supreme Court of the United States during an oral argument. 


The Chief Justice (White): “Take the doctrine of prior appropria- 
tion, which was established, I believe, in Colorado first in that western 
country. Suppose a case now, where at the mouth of a river, by prior 
appropriation, somebody acquired the use of so much water of that river 
as rendered it impossible for anybody virtually to make a beneficial use 
of any water in the river from its source to its mouth, running the long 
distances through that State and involving the prosperity and develop- 
ment of that entire people. Do you think that prior appropriation is 
such a right of property, in view of its relation to the water and the 
relation of that water to the people, that it would come within the shelter 
of the Constitution of the United States in the way you have sug- 
gested? ” 

(Counsel): “ That is my contention — that it is just as much a right 
of property as anything could be. . ..” 

The Chief Justice: “I have been thinking of this subject. . . . My 
understanding is that the claim of property in that right was met by 
the contention that that right was one subordinate to the public interest 
and the public right to regulate, and it was upon that theory that this 
law of prior appropriation was maintained. If the prior appropriation 
wipes out other rights or property and absorbs them and causes them to 
disappear, it is a question whether the public interest in the changing 
conditions of men’s affairs is such that it becomes necessary to hold that 
the community by some process may not change its right so as to meet 
the public conditions. That is the thought in my mind.” ** 


He followed up this suggestion by affirming, in what is some- 
times called the Idaho Waterwheel case,** a ruling by Hon. W. W. 
Morrow, late Justice of the United States Circuit Court of Appeals 


82 Basey v. Gallagher, 20 Wall. 670, 683 (U. S. 1874) (italics inserted). 

83 Transcript of Oral Argument in Pacific Live Stock Co. v. Lewis, et al., 19-20, 
241 U.S. 440 (1916) (italics inserted). 

84 Schodde v. Twin Falls Land & Water Co., 224 U. S. 107 (1912). 
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for the Ninth Circuit; during his lifetime one of the leading judi- 
cial figures of the Pacific Coast. The second unreported expression 
is acomment on the Jdaho Waterwheel case made by Judge Mor- 
row in a letter to the present writer: *° 


“In the practical application of the law of appropriation, I have found 
that the ‘ beneficial use ’ for which an appropriation may be made corre- 
sponds very closely to the ‘reasonable use’ attached to the riparian 
right as that right is interpreted in the West. 

“ The facts in the case of Anderson v. Bassman ** were such that it 
did not appear possible to decide that case with any degree of justice 
to all the parties concerned, without departing from the strict rule of 
priority of appropriation under the qualification of a ‘ beneficial use’, 
and the same was the situation in the Idaho Waterwheel case.” 


A similar drift away from priority of appropriation can prob- 
ably be found in the rulings of the Supreme Court of the United 
States upon interstate streams. It is true that in one interstate 
case the apparent simplicity of priority in time led to an applica- 
tion of priority of appropriation irrespective of state lines.*’ But 
in other cases the expressions call for common right, equality of 
states, and reasonable use. In the most recent case at this writing 
Mr. Justice Holmes said that both states have interests that must 
be reconciled as best they may, always with the effort to secure an 
equitable apportionment “ without quibbling over formulas ”; 
that the diversion of water allowed in the case “ shall not consti- 
tute a prior appropriation ”, and shall not give any superiority of 
right.** 

An administrative tendency to depart from priority, and to 
favor a communal principle has, I venture to say, been even 
stronger. Out of copious legislation and field practice, under state 
water administrations, the belief has been gathering that a water 
possession fenced in with the same privacy as a tract of land, re- 


35 Commenting upon Wiel, “ Priority” in Western Water Law (1909) 18 YALE 
L. J. 189, incorporated subsequently in Wret, Water RicHTS IN THE WESTERN 
States §§ 310-15 (italics inserted). 

86 140 Fed. 14 (N. D. Cal. 1905). 

37 Wyoming v. Colorado, 259 U. S. 419 (1922). 

88 New Jersey v. New York, 283 U. S. 336 (1931). See also Connecticut v. 
Massachusetts, 282 U. S. 660 (1931); Bannister, Interstate Rights in Interstate 
Streams in the Arid West (1923) 36 Harv. L. Rev. 960, 974, 976, discussing Wyo- 
ming v. Colorado, 259 U. S. 419 (1922). Mr. Bannister very ably predicts “ that 
the ghost of ‘ equitable division’ will walk again.” Jd. at 976. 
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gretfully as we may have to say it, is not attainable. The “ Deed 
for his Water the same as his Land ” is the will-o’-the-wisp that is 
out of reach. The drift away from it may be less by conscious 
direction than by force of circumstances. But practice increas- 
ingly resorts to mutual adjustments; an increasing use of the com- 
munal tags equality (instead of priority), correlative or at least 
“relative ” rights (instead of exclusive rights), and reasonable use 
according to discretion of a public authority. Nevertheless the 
conclusion must be conceded that development of any system of 
communism in running water has had a difficult time. Privatism 
has penetrated very deeply. 

Groundwater, oil, and natural gas have, of late, come into recog- 
nition as partakers of the naturally communistic character of 
running water.*® The doctrine of privatism which in aeronautics 
and running water declared that ‘“‘ Whoever owns the soil owns it 
to heaven,” declares also that he owns it to the depths (ad inferos). 
The law of water underground began under its rule. There are 
few states today that have not removed groundwater from this 
influence and transferred it into the “ negative community ”’, with 
the appropriate consequences of common property, correlative 
rights, and reasonable use.*° The like status, further developed 
by regulatory legislation, is in process of getting accepted for oil 
and natural gas.** 

The difficulty which this has encountered on its way, however, 
produced the following incident when Mexico some years ago was 
moving to socialize. Waters, mines of precious metal, and oil 
were declared by Mexico to be common property, whose exploita- 
tion should be subject to public control. (Mines of precious 
metal in many countries have long belonged to the sovereign by 
the Regalian theory.) Our State Department insisted that this 
confiscated Americans’ ownership of oil as part of the land. Mr. 


39 By like analogy, migratory sand, Wear v. State of Kansas, 245 U. S. 154 
(1917) ; State v. Akers, 92 Kan. 169, 140 Pac. 637 (1914). But not mussels, McKee 
v. Gratz, 260 U. S. 127 (1922); nor clams, State v. Van Vlack, 101 Wash. 503, 172 
Pac. 563 (1918) ; nor meteorites, Goddard v. Winchell, 86 Iowa 71, 52 N. W. 1124 
(1892). 

40 Horne v. Utah Oil Ref. Co., 59 Utah 279, 301-02, 202 Pac. 815, 824 (1921). 

41 Ohio Oil Co. v. Indiana, 177 U. S. 190 (1900) ; Walls v.. Midland Carbon Co., 
254 U.S. 300 (1920) ; Bandini Petroleum Co. v. Superior Court, 284 U.S. 8 (1931), 
110 Cal. App. 123, 293 Pac. 899 (1930); People v. Associated Oil Co., 211 Cal. 93, 
294 Pac. 717 (1930). 
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Kellogg, as Secretary of State, stated the American position as 
follows: 


“ Tt has been, and is, the position of my Government not only that the 
surface owner in these cases is the owner of certain subsoil deposits, 
including petroleum, as stated in my note of January 8, 1926, but that 
under any proper application of the doctrine of positive acts, the rights 
of American nationals claiming the petroleum deposits under titles 
accruing prior to May 1, 1917, must in most, if not all instances, be 
effectively conceded.” 4? 


The matter which we have italicized, it is evident, was not the 
only objection to the Mexican program; and still other features 
required Americans to waive their nationality and renounce the 
protection of their government. But the quotation indicates that 
cujus est solum privatism was strongly supported by the Ameri- 
can State Department. A breach of diplomatic relations came 
near enough to have it seem, at one time, that it was a doctrine for 
which war as an instrument of national policy might be justified. 


III. THe SEA 


The third subject of the precept’s four natural communisms is 
the Sea. In parallel with the precept’s development in the law of 
running water, it would be possible to interpret its reference to the 
Sea by saying that it means “sea water ”’, the concrete substance 
or corpus. Lifting a bucketful of water into a ship at sea (or a 
whole shipful for that matter) can be taking from no one; and 
similarly respecting the things found in the sea such as fish, coral, 
sponges, shells, pearls, or amber. In the sea they are no one’s 
property. The corpus of the sea water remains without an owner, 
as a barren and unappropriated waste. It is in this sense plainly 
common, as are things in the negative community. 

By the same parallel, usufructs of the sea would be intangible 
and incorporeal rights, not to the sea water, but to enjoyment of 
the sea’s aggregate natural condition, similar to the enjoyment of 
running water’s natural flow. Navigation of the surface and un- 
dersea, and fishing or hunting or, more generally, capture or gath- 
ering the marine fauna and flora, immersion of telegraphic cables, 


42 The Secretary of State to the Mexican Minister for Foreign Affairs, July 31, 
1926 (italics inserted). 
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flying over the maritime surfaces, and the whole question of Free- 
dom of the Sea would concern incorporeal usufructs. Understand- 
ing the precept as a reference to common status in the corpus, we 
could conclude that it leaves usufructs of the sea to choice or 
policy as it does usufructs of running water.** This would also 
save the precept (that the sea is common property) from incon- 
sistency with the Romans’ practice of expressing their dominance 
by calling the Mediterranean Mare Nostrum or Our Sea.** 

But whether it is taken to stand for necessity or for policy, the 
precept has occupied a prominent place in Freedom of the Sea dis- 
cussions. In this it affords a chance to consider experience with 
common right internationally. Freedom of the Sea is principally 
an Asia-born subject, arising out of trade with China and India. 
Communication by land (in whole or large part) in pre-Columbian 
days encountered such hardships of nature and hostilities of peo- 
ples that much of Marco Polo’s account of Asia, as a returned 
traveller about 1300 A.D., was received with incredulity. The fall 
of Constantinople to the Turks in 1453 increased the difficulties. 
When Columbus set sail in 1492 it was for the fortune in Asiatic 
trade which a new road would mean. 

The voyage discovered above all else that the nations could sail 
the seas. The Pope drew a line in 1493 giving the eastern Atlantic 
and the Indian Ocean to Portugal — who by 1498 had rounded 
Africa eastward to India. He gave the rest of the seas, including 
the Pacific, to Spain — who by 1521 had rounded South America 
westward to the Philippines. The two countries met around the 
world in Asia as rivals for Asia’s trade. 


“Tt was not until after the discovery of America that wholly new ideas 
appeared for the first time”, it is said in a French law book. “ The 
Portuguese asserted absolute ownership of all of the seas into which they 
had been the first to penetrate. The example became contagious; the 
Venetians claimed ownership of the Adriatic; Denmark that of the 
Baltic.” 4° 


43 On whatever ground, many writers have concluded that Freedom of the Sea 
is a thing of policy rather than of law, of motive rather than of rules. 1 Gwet, Le 
Dror INTERNATIONAL Pusiic De La MER (1932) 137, 208, 211. 

#4 PoTTER, FREEDOM OF THE SEA IN History, LAw AND Potitics (1924) 28-32, 
says Mare Nostrum shows that the precept means common among Romans rather 
than among nations. 

*5 PLOQUE, DE LA MER (1870) 1-3. See also 1 GWEL, op. cit. supra note 43, at 
130-31. The Venetian claim antedated Columbus. 
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Legal discussion was focused by the formation of the Dutch 
East India Company in 1602. The Portuguese were in possession. 
The Dutch sought a legal opinion upon the situation from a law- 
yer (Hugo de Groot, known since by the Latin form Grotius). He 
wrote the opinion in 1604-05, at the age of twenty-two. 

His fifth chapter (as appeared when later the opinion was pub- 
lished) followed the idea of a transition from the Golden Age 
to private property, and the exception of things whose nature 
barred them from the transition and kept them common to all and 
private property of none. The air, he says, belongs to this class 
of things for two reasons. First, it is not susceptible of occupa- 
tion; and second, it is adapted to the promiscuous use of all 
men. 


“ For the same reasons the elemental Sea” (he adds) “ is common 
to all, because it is so infinite that it cannot be possessed, and is adapted 
to the uses of all men; whether we consider it from the point of view of 
navigation or of fisheries. . . .” 

“These therefore are the things which the Romans call common 
property of all men by natural law ”.*° 


Its publication came about against the English instead of 
against the Portuguese. England in 1609 issued an ordinance 
against Dutch fishing off the English Coast. The Dutch revived 
Grotius’ opinion or brief for Freedom of the Sea in the Portu- 
guese case, and made it public against the English as a book under 
the title Mare Librum, meaning Free Sea. 

A reply was undertaken by John Selden; it was long in prepa- 
ration and did not issue until 1635, when it issued under the title 
Mare Clausum, Seu de Dominio Maris (Closed Sea or concerning 
Command of the Sea). It was in two parts, namely, as the pref- 
ace says, 


“The one, That the Sea, by the Law of Nature or Nations, is not 
common to all men, but capable of private Dominion or Proprietie as 
well as the Land; The other, That the King of Great Britain is Lord of 


46 Translation by the present writer of the following passage: “ Et eisdem de 
causis commune est omnium mare elementum, infinitum scilicet ita, ut possideri non 
queat, & omnium usibus occomodatum: sive navigationem respicimus, sive etiam 
piscaturam. ... Haec igitur sunt illa quae Romani vocant communia omnium 
jure naturali. .. .” Grotrus, Mare Liprum c. V. 
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the Sea, flowing about, as an inseparable and perpetual Appendant of 
the British Empire.” 


The Grotian argument of a sea-communism by natural necessity 
was vigorously criticized. : 

A recent French writer finds that the superiority of Mare 
Librum rests in its attractive presentation of matters of policy, 
but not in its argument for necessity; the inexactness of the thesis 
of Grotius upon the inexhaustible character of the sea, the con- 
tradictions of the thesis of the great Hollander are built up by 
Selden (it is said) in an interesting and judicious manner.*’ 

Similar would be the parallel with running water. For example, 
the following is from Mare Librum: 


“Therefore the sea is one of those things which is not an article of 
merchandise, and which cannot become private property [quae proprii 
iuris fieri non possunt|. Hence it follows, to speak strictly, that no part 
of the sea can be considered as the territory of any people whatsoever 
[nullam Maris partem in territorio populi alicuius posse censeri|.” *° 


It seems fair to suggest that this starts with the corpus or sea 
water, as merchandise, for its subject. The passage’s transition 


from that to the usufruct or political jurisdiction over the sea as 
an expanse seems to assume an identity of subject which is not 
necessarily present. The necessity is that the corpus be common 
to all who use it; but who they shall be (the usufructuaries), it 
would seem, policy chooses. 

Selden’s work, republished in 1652 after war had begun with 
the Dutch, acquired a patriotic hold in England. By the King’s 
order, a copy of it had been deposited in the Exchequer Court’s 
records.*® Lord Coke said of it (doubtless with the Dutch war 
in mind): 

“To such presumption, Mare Librum gave the first warning-piece, 
which must be answered with a defense of Mare Clausum: not so much 
by discourses, as by the louder language of powerful navy, to be better 
understood when overstrained patience seeth no hope for preserving her 
right by other means.” °° 


47 See 1 GwEL, op. cit. supra note 43, at 166. 

48 Grotrus, THE FREEDOM OF THE SEAs (Magoffin ed. 1916) 34. 

49 Mare Crausum (1652 ed.) Epistle Didicatorie p. a; Moore, ForesHore (3d 
ed. 1888) 304. 

50 Lord Coke, quoted in 1 GmEL, op. cit. supra note 43, at 165n. Perhaps he 
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Lord Chief Justice Hale gave his concurrence also: 


“The narrow sea, adjoining the coast of England, is part of the 
wast and demesnes and dominions of the king of England, whether it 
lie within the body of any county or not. This is abundantly proved 
by that learned treatise of Master Selden called Mare Clausum; and 
therefore I shall say nothing further therein, but refer the reader 
thither f 

The louder language of Britain’s powerful navy, of which Lord 
Coke spoke, has maintained Command of the Sea successively 
against Spain, Holland, France, and Germany. Spain’s challenge 
fell with the destruction of the Great Armada in 1588 and with it 
fell the world trade that had been opened by the Spanish explor- 
ers; the Dutch challenge fell before the British naval victories of 
the century that followed; the French challenge fell at Trafalgar 
in 1805; and the rivalry built up by Germany ended by the armi- 
stice of 1918, without wait for the conclusion of a treaty of peace. 


“ England had shown us the way in indicating very clearly, from the 
first moment, what she wanted, what she would admit of no bargaining 
about, and no compromise, namely, the German fleet, the German colo- 
nies and the freedom of the seas as she understands it. She demanded 
the surrender of the German fleet so that she would have nothing more to 
fear from Germany on the seas.” °? 


There is an English admiralty decision of a century ago for 
Freedom of the Sea in peace time; © also it has been said that 
Britain championed Freedom of the Sea half a century ago by 
championing the three-mile limit.°* More important, it would 
seem, was Britain’s position concerning the second of President 
Wilson’s Fourteen Points. 

The American background for the point might be briefly re- 


had noticed that there is the following passage near the end of Mare Librum: 
“ Therefore, if it be necessary, arise, O nation unconquered on the sea, and fight 
boldly, not only for your own liberty, but for that of the human race.” GrotIvs, 
THE FREEDOM OF THE SEAS 73. 

51 Hare, De Jure Marts (c. 1666) pt. I, c. IV. 

52 Marshall Foch, as reported by Raymond Recouly and reprinted in N. Y. 
Times, May 12, 1929, § 10, at 1. 

53 The Louis, 2 Dodson 210 (1817) (Lord Stowell). 

54 Jessup, THE LAw oF TERRITORIAL WATERS AND MARITIME JURISDICTION 


(1927) 4. 
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called. From a mere accident in Asiatic trade, America became 
an important factor in it when Philippine trade moved to Spain 
by way of Mexico. The present California coast participated be- 
cause the Pacific Ocean winds and currents brought the galleons 
in sight of their first land at about Cape Mendocino — it was their 
first refuge from hostile buccaneers. When the United States 
became a nation, her ships were energetic contenders in the com- 
merce over the Pacific, becoming the more prominent when clip- 
per ships were developed by American shipbuilders; and today 
commercial authorities are saying more than ever that China, 
India, and the like are the great unsupplied masses from a con- 
sumer point of view. Were American commerce with Asia to stop, 
the Golden Gate at San Francisco would have much less need to 
be open. 

Efforts to bar American commerce on the seas have occurred. 
The country has armed to protect its commerce at least four times. 
We read of French actions leading to “the formal and serious 
maritime war of 1798”; © the acts of the Tripoli pirates, leading 
to war in 1801-05; the acts of Britain that brought the war of 1812. 
A Russian edict in 1821 is spoken of, that had the effect of “ set- 
ting up a Mare Clausum of the Behring Sea.” °° When this coun- 
try entered the last war it was because Germany ordered Ameri- 
can ships from the-European coasts. The following is the second 
point which President Wilson specified: ‘“ Absolute freedom of 
navigation upon the seas outside territorial waters alike in peace 
and in war, except as the seas may be closed in whole or in part 


55 John Bassett Moore, Foreign Affairs, July, 1933, at 552. 

56 Rear Admiral William C. Cole, retired, addressing the Commonwealth Club 
of California early this year, said: “ About this time (1821), the Russian Emperor 
issued a ukase prohibiting the citizens of other nations from fishing in, or navigat- 
ing the waters within a hundred Italian miles from her possessions on the northwest 
coast of America from the Bering Straits to the fifty-first parallel of latitude, thus 
setting up a Mare Clausum of the Bering Sea.” Admiral Cole kindly adds the fol- 
lowing comment for the present article: “ Our interests at this time (1821) in the 
waters of the Bering Sea and the Gulf of Alaska were insignificant. Monroe and 
his advisors were particularly interested in the possible extension of the area in 
America over which Russia might claim sovereignty. The Ukase of the Czar set- 
ting up the Mare Clausum was never contested and was never specifically ques- 
tioned diplomatically, so far as I know. I am under the impression it has never 
formally been rescinded, but has been allowed to lapse with the passage of time.” 
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by international action for the enforcement of international 
covenants.” *” 

At the instance of Britain, a reservation was placed against this 
in the note of November 5, 1918, which is the note in which the 
allies and associates finally expressed their willingness to make 
peace, namely: “ They must point out, however,” (the allies said), 
“that clause two, relating to the freedom of the seas, is open to 
various interpretations, some of which they could not accept. 
They must, therefore, reserve to themselves complete freedom on 
this subject when they enter the peace conference.” ** 

It seemed probable until recently that Britain had in mind times 
of war, particularly blockade. Similarly, it is said by some that 
at the Geneva Arms Conference of May, 1933, the American pro- 
nouncement ended America’s neutrality in case of war, and ended 
with it her support of Freedom of the Sea in wartime. Such 
things would impart a new meaning to the term. In its original 
sense the term concerns a system of international sea-communism 
without respect to time or, at least, in time of peace.*° 

It can hardly be said that such system of international sea- 
communism has effectually eres There is a passage in 
Mare Librum saying: 


“Tn ancient times among the more civilized peoples it was held to be 
the greatest of all crimes to make war upon those who were willing to 
submit to arbitration the settlement of their difficulties; but against 
those who declined so fair an offer all others turned, and with their 
combined resources overwhelmed them, not as the enemies of any one 
nation, but as enemies of them all alike. So for this very object we see 


57 The absence of distinction of time is here emphasized. 

58 By the time the peace conference convened, Germany’s fleet had come to 
an end. 

59 “ At an entirely recent period, following the World War, the expression free- 
dom of the sea, has changed its meaning. It has tended to become, in connection, 
moreover, with the continuation of commerce of neutrals during the war, 4 
synonym of the fixation of a proportion established between the warships of a cer- 
tain number of nations.” 1 GEL, op. cit. supra note 43, at 126. The Encyclo- 
pedia Brittanica entitled its article “ Command of the Sea” in the earlier editions, 
but in the 1929 edition changed the title to “Sea Power”. The article concedes 
that Freedom of the Sea in time of peace is one of the “ unwritten canons”, es- 
sential to “ all that civilisation stands for, and one which no Power would wish to 
challenge ”. Its exposition for time of war is that Sea Power then acts “ to preserve 
the ‘freedom of the sea’ for friendly interests and to make them perilous for 
enemy interest.” 20 ENCYCLOPEDIA BrITTANIcA (14th ed. 192¢) 249. 
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that treaties are made and arbiters appointed. Kings themselves and 
powerful nations used to think that nothing was so chivalrous or so 
noble as to coerce the insolent and to help the weak and innocent.” © | 


This will suggest the League of Nations to its friends, and will 
suggest to its critics its unreality with respect to history and con- 
ditions of life that leave it to be confronted with the situation of 
today. The terms of commonality that are met in the other ele- 
ments have been equality of consideration (which in this case 
would be between nations), correlative rights, adjusted according 
to reasonable use. Irrespective of how far these may appear in the 
archives of maritime diplomacy,“ what we see daily is that Britain 
and France each speak of keeping their trade within their Em- 
pires; America is moving toward an American province of this 
hemisphere; Japan, asleep during the post-Columbian expansion 
and now awakened to find that she too can sail the sea, is propos- 
ing for herself a Mare Nostrum of the Pacific; and these are the 
lately victorious nations, who count most. Lord Bacon says that 
“the wealth of both Indies seems in great part but an accessory of 
the Command of the Sea”’.®* The assertions of Communism of 
the Sea can hardly be said to have ended discussion, nor to have 
lessened this Asia-born setting.** 

Things come up in these times with unusual rapidity. The 
country has now an issue with Great Britain on the ratio of dollar 
and pound sterling, that may enter here. It recalls the continued 
lead of Britain in sea trade before the war. War and reconstruc- 
tion made American expansion a help; fostered the idea of co- 
operation and parity; but when British unemployment neared 
three million in 1931, the American expansion had become com- 
petition; and with formation of the Nationalist government in 
London that year, American competition became the object of a 
special British fund. The operation of this Exchange Equaliza- 
tion Fund is not made public. It might conceivably buy American 


60 Grottus, THE FREEDOM OF THE SEAS 6. 

61 Cf, Dickinson, THE Equatity oF STaTEs IN INTERNATIONAL LAw (1920). 

82 In his Essay Of the True Greatness of Kingdoms and Estates (c. 1612). 

63 A passage in the League of Nations Covenant for “ freedom of communica- 
tions and of passage ” is contrasted, by a recent author, with the exclusion of more 
explicit proposals that were advanced. 1 GIEL, op. cit. supra note 43, at 199, 
quoting Art. 23, letter e. 


7 | 
5 
5 
| 
| | 
| 
if 
| 


448 HARVARD LAW REVIEW [Vol. 47 


dollars to make the dollar dearer, thus cheapening what dollars 
will buy — cheapening, that is, American prices internally so that 
our markets stay low, and cheapening pounds sterling (in com- 
parison to the dollar) until they undersell America in trade by sea. 
Conceivably it might assist the same end by short-selling on 
American commodity markets and security markets directly. 
Whatever the operation may have been, the fact appears that the 
Fund (or Control as they sometimes call it), has been a princi- 
pal factor in the new trade superiority that is claimed by Great 
Britain’s present leaders.** 

Her Command of the Sea in peace time, in this sense, returned 
while the sea trade of America declined; and at the same time, ac- 
cording to some observers, the accompanying disturbance of 
American markets leaves a derangement also of American internal 
life.’ By radio address of October 22, 1933, the President stated 


64 Referring to trade with India, The British Export Gazette for Oct., 1933, 
at 578, notes that “ displacement of continental and American goods by the United 
Kingdom product ” brought a “ remarkable falling off in the U. S. A.’s share”, 
which became “a mere 5.7 per cent, as against 13 per cent”; due to “ the Ottawa 
preferences, coupled of course in some cases with an exchange advantage”. While 
the Ottawa tariff preferences among the members of the British Empire are what 
the Government leaders emphasize, it appears from the above passage that the 
exchange factor is present; as also from the statement of the Liberal Party leader 
(Sir H. Samuel): “ There has been some improvement in the figures of unemploy- 
ment, due largely to the advantage gained by the fall in value of the pound”. Man- 
chester Guardian, Dec. 2, 1933, at 15. When also the President of the Board of 
Trade (Mr. Runciman, whose position is like our Secretary of Commerce) said by 
radio Nov. 23, 1933, that the British trade will go on increasing “ throughout the 
world ”, he necessarily admitted something more than Empire limits. Referring to 
this address, Manchester Guardian of Nov. 25, 1933, at 10 says: “ A Minister who 
can quote trade figures and completely ignore the influence of the depreciation of 
sterling on the exports of the last two years does not encourage confidence in his 
judgment.” If this can be said of the British Minister, it should be applicable also 
to those elsewhere whose inattention to the exchange operations lacks a diplomatic 
incentive. 

65 A prominent press commentator says: “On one side has been a strong ele- 
ment that has advocated friendship and close codperation with us as a ‘ cardinal 
principle’ of British policy. On the other has been a stronger element that has 
looked upon us as a threat to British supremacy, and has believed in fighting to 
keep us in a secondary position. For almost two years the second element has 
been in control in London.” Eugene J. Young, San Francisco Chronicle, Nov. 19, 
1933, § F., at 1. The NRA market which the President had brilliantly built up 
went down suddenly in three days. Securities, for example, lost nearly 20% of 
value from July 19 to 21, 1933. How far the Fund operated in this (if at all) has 
not, of course, been disclosed. 
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among other things: “ Our dollar is now altogether too greatly 
influenced by the accidents of international trade, by the internal 
policies of other nations, and by political disturbance in other 
continents.” Under his policies announced in that address a re- 
viving American price level, as well as sea trade, under the low- 
ered dollar freed of control by the British fund, is being reported.°° 

It is an essential of good manners to write carefully upon things 
of this kind; but without, however, ignoring them. The subject 
of Freedom of the Sea once entered upon resembles the kind of | 
mouse trap that cannot be got out of without leaving a bit of fur - 
behind wherever the subject catches. By the time this gets pub- 
lished, it may sound irrelevant. But the writer ventures to pre- 
sent, as a fair reflection of the subject in early December of 1933, 
that the situation, while improved, is not likely to end at once.” 
Under the influence of the Conservatives, or Tories, as the party 
of the nobility is called, the British Government is putting to- 
gether two policies that are traditional with her ruling class; one 
of them calls for maintaining a European balance of power, and 
the other calls for Command of the Sea.®* 


66 According to the British Export Gazette, Oct., 1933, at 577, Great Britain 
by leaving the gold standard lowered her prices 25 per cent in most markets, 
“although now the U. S. A. has also left the gold standard this change has been 
nullified.” Friends of America in England may now get heard again; as when a 
Yorkshire Press editorial of Nov. 27, 1933, at 8— after commenting that by the 
lowering of the dollar “the recovery of our trade and industry, which has been 
gathering speed these last six months, is in danger of being reversed violently on its 
tracks” — concludes with a suggestion “to bring nearer the day when exchange 
stabilization becomes practicable, for the United States President has declared him- 
self ready for this step when commodity price levels are restored.” 

87 Not long after the President has ordered the fleet into the Atlantic he was 
credited by the British Premier (Mr. MacDonald by radio) with having adopted 
“one of the boldest and most difficult experiments in a policy of trade recovery 
that any statesman has ever been called upon to undertake.” According to John 
Stuart Mill and Adam Smith, there is no word “ of more perilous import than the 
word underselling ”; and it is said that Great Britain’s wars with Holland, France, 
and the war of American independence were of commercial origin. M1, Prin- 
CIPLES OF PotiTicAL Economy (1864) bk. III, c. XXV, §1; SmitrH, WEALTH oF 
Nations (1776) bk. IV, c. III, pt. II (ro Harvard Classics 382-83); Rocrers, THE 
Economic INTERPRETATION OF History (1888) 324. 

68 “ Germany once beaten, England, impelled by a profound instinct, was bound 
to return at once to her traditional policy of preventing the victor — that is, France 
—at any cost, from becoming too powerful.” Marshall Foch, reported by Ray- 
mond Recouly and reprinted in N. Y. Times, May 12, 1929, § 10, at 1. Similarly, 
“L’Angleterre, sous des apparences diverses, est retournée a sa vieille politique de 
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American discussion is still monetary. “Stabilization ” is 
asked by some who (like ex-Governor Smith’s boloney dollar dec- 
laration), want it against internal inflation, without due concern 
for the external matter of obtaining a reasonable ratio to the 
money of other nations; by others who admit the external factor 
and overlook the competitive disposition toward America by 
which it is characterized. As a monetary issue the subject has this 
sort of obscurity in the press. But if the situation may be viewed 
as having developed out of rivalry over trade on the sea, it seems 
not impossible that before discussion ends it may come around to 
the simpler and more familiar form which Freedom of the Sea 
expresses. 


IV. THE SEASHORE 


The last subject of the precept’s four natural communisms is 
the Seashore. A companion passage says that it may be called 
the property of no one.*® Today we use the form that the Sea- 
shore belongs to the state in trust for the people; obtained princi- 
pally by way of the statement in Lord Hale’s De Jure Maris that 
the Seashore belongs prima facie to the Crown. 

Some, at first, doubt the natural necessity here also. The land 
of the shore seems at first as capable of separate possession as 
other land. But it is not simply land; it is also water. The Sea- 
shore is a mixture; through the tides alternately wet and alter- 
nately dry; and “ wheresoever the Sea cometh it turneth the Soile 
into his own nature and maketh it Jure gentium comon.”” So 
because the Seashore is land that has suffered a sea change — (or, 
in the words of the Institutes, mare et per hoc litora maris ) — the 


discorde continentale.’” Clemenceau, Grandeurs et Miséres d’une Victoire, L’ll- 
lustration, March 29, 1930, at 401. On Nov. 24, 1933, the British foreign minister 
announced in the House: “ We already have made it plain to the French govern- 
ment that if they saw their way clear to enter into closer communication with 
Germany they had our complete good will in so doing” — whereby, perhaps, with 
France and Germany immobilizing each other, Great Britain would be free for 
action, by commanding the Sea, in other regions of the world. On October 21, 
1933, British Admirals spoke “in favor of the traditional British Command of the 
Sea.” 

69 Inst. Just. lib. IT, tit. 1, § 5. 

70 Digges, an Elizabethan writer quoted in Moore, SEAsHoRE (1888) 209. 
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inability of possession survives. The composite thing — the com- 
posite land and sea — partakes as a whole of the natural neces- 
sity of common right in its corpus that characterizes the sea. 

The first opposition to this communal conclusion is that most of 
the Seashore in England is said to be in fact private. Early Eng- 
lish private titles are said to have included the Seashore. Claim 
of ownership by the Crown (so its leading modern opponent says) 
goes no further back of Hale than to the above-cited Elizabethan 
essay, where it is “ based wholly on the Roman law and an exalted 
notion of the rights of the prerogative; ” and one of the specifica- 
tions which deprived Charles I of his crown was “the taking 
away of men’s rights under color of the King’s title to land be- 
tween high and low water mark.” ™ 

The second opposition excludes common shore uses uncon- 
nected with navigation and fishing. The English rulings exclude 
common right to take sand or ballast for building material, or 
things resting on the ground like shells or seaweed — uses which 
disturb the soil; and, further, the English public has no right to 
pass along the shore as a highway for pleasure or curiosity or as a 
public place for religious service; nor finally, to cross the shore to 
bathe in the sea. 

The bathing case, decided in 1821, came under consideration 
in 1904; and then one of the justices said he “ listened most sym- 
pathetically ” to the public’s claim of bathing right, and another 
said that if the question were open it would “ undoubtedly have 
required much consideration.” But notwithstanding these con- 
dolences with the common right (and although the earlier case 
had been attacked in Hall on The Seashore written in 1830), it 
was held that the earlier ruling had examined the matter too thor- 
oughly for re-examination. Thus the English public’s shore rights 
are limited to acts connected with navigation and fishing.” 

In America, one expression calls the English bathing decision 


71 Moore, ForesHore (3d ed. 1888) Intro., 310, 591. See also FARNHAM, THE 
Law or WATERS AND WATER RicuT (1904) c. IV. A note has contended for private 
ownership: (1920) 33 Harv. L. REv. 459. 

72 Blundell v. Catterall, 5 B. & Ald. 268 (1821); Brinckman v. Matley, [1904] 
2 Ch. 313; 28 Hatspury, Laws or ENGLAND (1914) 376; Moore AND HALL, Fore- 
SHORE AND SEASHORE (1888) 445, 781, 840n., 833-60; FARNHAM, op. cit. supra note 
71, at 231-32. 
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a strange case, and says it is a doctrine which probably would not 
be listened to in this country.”* Another more recently says that 
while there must be no “ disturbance of the soil”’ by the public 
(such as digging for worms as fish bait without a license, or driv- 
ing stakes into the ground for a temporary sun shelter, or taking 
away seaweed ), yet the right of the public to use the foreshore for 
passing, repassing, and bathing (in addition to fishing and naviga- 
tion) “is open to no manner of doubt.” ** Nevertheless the opin- 
ion is not enthusiastic. Since the advent of motor cars and motor 
boats, it says, the owner of water front property is subject to con- 
stant attack from both front and rear. Legislatures have appro- 
priated vast sums to provide shorefront playgrounds which are 
freely placed at the disposal of the people. The opinion intimates 
a feeling that the public right to walk and bathe in front of private 
property has now less to commend it.” 

With restriction of the public shore right, probably the larger 
part of bathing and recreational development is being, in fact, 
based upon private ownership of the littoral above the high water 
line. The littoral owner not only may forbid public crossing of 
his land to the shore,” but also (except in proceedings for inter- 
fering with navigation or perhaps fishing), he has a private right 
to cross the foreshore to the water himself.” In this way 
subdivision projects form Beach Clubs or the like, with virtual 
claim of monopoly; an increase of privatism over communism 
which finds expression in signs “ Private Beach, Public Not 
Allowed.” 

A third restriction of common right has come by reducing the 
width of the shore. The definition: accompanying the precept 
was: “ The Seashore extends to the limit reached by the greatest 


73 McManus v. Carmichael, 3 Iowa 1, 54 (1856). 

74 People v. Brennan, 142 Misc. 225, 255 N. Y. Supp. 331 (1931). Other cases 
(1928) 45 C. J. 490, § 141; Goutp, THe Law or Waters (3d ed. 1900) § 26. 

75 Public pleasure wharfs and piers are increasing in number; e.g., Lloyd v. City 
of Redondo Beach, 124 Cal. App. 541, 12 Pac.(2d) 1087, 1090 (1932). The Eng- 
lish authorities likewise refer public sea-bathing to special places. 

76 Bolsa Land Co. v. Burdick, 151 Cal. 254, 260, 90 Pac. 532, 534 (1907). 

77 Town of Orange v. Resnick, 94 Conn. 573, 109 Atl. 864 (1920) ; The Ferry 
Pass Inspectors’ & Shippers’ Ass’n v. The Whites River Inspectors’ & Shippers’ Ass’n, 
57 Fla. 399, 48 So. 643 (1909); Kirwin v. Mexican Petroleum Co., 267 Fed. 460 
(D. R. I. 1920). Hall says that whether there is impairment of navigation or fish- 
ing is a question for a jury. Hair, SrasHore (2d ed. 1875) 179. 
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winter flood.” ** -Under the authority, again, of Lord Hale,” 
the common law has excluded the extraordinary tides and also the 
spring tides; leaving, says Hale, the line only of “ ordinary tides, 
or nepe tides, which happen between the full and change of the 
moon; and this is that which is properly littus maris.” One of 
Hale’s explanations is that the line of highest water would bar 
from private ownership many meadows and salt marshes which 
only get wet occasionally; clearly this is a preference for private 
rights.*° | 

As one motors along Southern California beaches, upon 1o1 
Highway from Malibu east and south, the road follows a beach 
at the base of abrupt hills. A description in the reports says that 
the “ shore of the Pacific ” in this locality 


“is a shore characteristic of many hundreds of miles of California’s 
littoral. Nearest to the ocean is a gradually sloping sandy beach be- 
tween the lines of high and low tide. At low tide this beach is uncov- 
ered, and the sand wet and compacted affords a firm passageway for 
footmen and vehicles. Above this is a stretch of loose shifting sand, 
washed and blown above the line of ordinary high tide. ... Beyond 
this loose sand is a bluff. . . .” * 


This sand above ordinary high tide is occupied by a ribbon of 
beach cottages extending long distances; whose cellars, to all ap- 
pearances, may be the abode of starfish and crabs. 

California came from Mexico where Roman law had been re- 
ceived through Spain. There is in the reports an attempt by coun- 
sel to get recognition in California for a “ Mexican Shore ” ex- 
tending to “the line of extraordinary high tide”. The attempt 
was not successful.** Had the line of extraordinary high tide, or 
greatest winter flood, succeeded, there is no telling where one 
would have had to look for prominent members of the movie 


78 Inst. Just. lib. II, tit. I, § 3. Similarly, Dic. Just. lib. 50, tit. 16, § 112. 
79 De Jure Maris c. VI. 
80 In Texas the civil law rule was criticized for interfering with private use of 
the intervening space. Galveston v. Menard, 23 Tex. 349, 398 (1859). For other 
American Civil Law cases, see Goutp, THE Law or WATERS 62, n.1. 

81 People v. Rindge, 174 Cal. 743, 744-45, 164 Pac. 633, 634 (1917) (italics in- 
serted). See also United States v. Rindge, 208 Fed. 611, 615 (S. D. Cal. 1913). 

82 Valentine v. Sloss, 103 Cal. 215, 219, 37 Pac. 326, 410 (1894). For the rea- 
soning from civil law to common law on this subject, see Hihn Co. v. Santa Cruz, 
170 Cal. 436, 443, 150 Pac. 62, 66 (1915). 
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colony, who own many of these beach cottages.. There is no stat- 
ute or ruling in California whether shore recreation and bathing 
are common: rights.** But very early California adopted the 
common law limiting the shore to ordinary high water mark.** 

The line of ordinary high water has not been officially fixed in 
Southern California.*° A case of this year is reported against 
Miss Mae Murray involving whether her house was on the proper 
side of this line.** It is learned that other actions of like nature 
are pending or contemplated in Santa Monica Canyon District 
involving Bel-Air Beach Club, and on Mormon Island at Los 
Angeles Harbor. 

California’s chief beach controversy has been over the effort to 
carry oil drilling under the shore and into the sea. The Legisla- 
ture authorized oil permits on the shore in 1921, but the act was 
amended in 1923 to give the Surveyor General discretion to re- 
fuse permits. He refused to receive certain applications in 1927. 
The permit act was held constitutional in 1928, but without the 
amendment, which was held void for defective title. Thereafter 
210 permits have issued. The further history has kindly been 
furnished for this article by the Chief of Division of Public 
Lands (formerly Surveyor General) : 


“On January 17, 1929 (Statutes 1929, Page 14), the Legislature 
enacted an urgency measure to prohibit the granting of permits to pros- 
pect for oil or gas on State tide lands, excepting applicants who had 
acquired vested interests. The purpose of this urgency measure, accord- 
ing to the statement by the Legislature, was to allow time to make a 
study of the situation. Apparently being satisfied that prohibition was 
required, the Legislature enacted Chapter 536, Statutes of 1929, effec- 
tive August 14, 1929, continuing its prohibition against the issuance of 
permits and leases to prospect and take oil or gas from State tide lands. 

“Tn 1931 (Statutes of 1931, Page 845), the Legislature added a new 


83 Cf. Hollister v. Kingsbury, 129 Cal. App. 420, 427-29, 18 Pac.(2d) 1006, 1009 
(1933); Long Beach Land & Water Co. v. Richardson, 70 Cal. 206, 209, 11 Pac. 
695, 696 (1886); Cal. Stat. 1931, p. 925. 

84 Cat. Crv. Cope (Deering, 1931) $670; Cav. Por. Cope (Deering, 1931) 
§ 3443a; Teschemacher v. Thompson, 18 Cal. 11, 21 (1861); Wright v. Seymour, 
69 Cal. 122, 127, 10 Pac. 323, 326 (1886). 

85 An act was passed in 1931, page 927, for fixing the high water mark between 
Los Angeles and Santa Monica. 

86 Los Angeles v. Duncan, 19 Pac.(2d) 289 (Cal. App. 1933). 
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subsection to section 675 of Political Code, to authorize the Director of 
Finance to lease lands of the State for the production of oil and gas. 
This measure was held up by referendum and at the election in May, 
1931, the people refused to ratify it. 

“ Subsequently at the November election in 1932 the people had be- 
fore them a proposal by the City of Huntington Beach to authorize the 
City of Huntington Beach to grant leases to take oil and gas from the 
tide and submerged lands fronting Huntington Beach. The people re- 
fused to grant the tide lands to Huntington Beach for this purpose. 

“ At the session of the (1933) Legislature just adjourned a bill was 
introduced and passed by the Assembly to grant to the City of Hunting- 
ton Beach tide and submerged lands fronting that city for the purpose 
of taking therefrom oil and gas. The bill was not reported from the 
Senate Committee and an attempt upon the floor to withdraw the bill 
from the Senate committee failed. 

“Tn summary, the legal situation today respecting the use of the tide 
and submerged lands for the extraction of oil and gas is just the same 
as September, 1929.” 


At the time of this writing, newspapers report that some of the 
operators at Huntington Beach, having failed to get the shore oil 
in the above ways, have gone into deflected oil drilling. This 
starts on the upland, but sinks on an incline. Getting under the 
shore and tide lands in depth, it extracts the accumulated oil from 
the state land a mile or more underground, it is said. Since this 
does not drill the beaches at the surface, the organizations that 
have been active to protect the beaches seem to show as yet no 
interest. However, the Division of State Lands is said to be giv- 
ing the matter attention, in conference with the Attorney General. 
Suit by the state has been filed.** 

The conclusion follows that California beach progress is private 
development of private land which (under the precept that is 


87 Hon. W. S. Kingsbury. The ruling upon the permit act is Boone v. Kings- 
bury, 206 Cal. 148, 273 Pac. 797 (1928), which refers to the federal oii leasing act 
for the public domain, and says that Florida, Texas, Louisiana and Oklahoma have 
like acts. See also Cal. Stat. 1929, p. 145, c. 69, in connection with the other 1929 
California enactments. 

88 “To discourage such abuse, laws have been proposed to the general effect 
that the deviation of a well shall not be sufficient to extend beyond the boundaries 
of the property on which it is located. Thus a large property would be the first 
essential of a directed-drilling program that was not intended to take oil belonging 
to others.” Allen, Mrnrnc AND METALLURGY (Dec., 1933) 503. 
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being considered in this article) would not be private. But there 
has been renewed public vigilance against advances of privatism 
into the shore that is still public. 


V. Tue Turncs TuHat Are Not Yet DoNE 


In an historical study, the principal element is the course of 
time; its aid in the adventure of “‘ Declaring the end from the be- 
ginning, and from ancient times the things that are not yet done.” 

It appears from the foregoing that about the closest to common 
right in Air is Radio. Aeronautics leans rather toward being a 
qualification of private landowning. In Water, privatism proba- 
bly dominates. On the Sea, international common right remains 
undecided. Upon the Seashore, common right (for other purposes 
than navigation) stands infirmly. 

This coldness, on the whole, to the declaration of common right 
may seem to some to have invited the disaster that comes from 
defying laws of nature. The precept might look like prophetic 
authority for those who see, in today’s depression, the day of 
reckoning.*® 

But at the same time it has also appeared that the precept’s 
declaration that natural law compels communism in these things 
could be otherwise explained. It could bea reference to the corpus 
only, a recognition that these are indivisible units enjoyed in 
common by all who use them; without concerning the usufruct — 
without concerning itself, that is, whether “ all who use ” shall be 
“all who can and want to”, and whether they shall be controlled 

by equality or priority. The precept would say that we all by na- 
ture have to see by the light of one sun and breathe from one 
atmosphere, but nothing about all houses having to have the 
same sized windows and equally airy rooms, and so on. The men- 
ace of broken natural laws is therefore not necessarily involved. 

With free choice of policy rescued from determinism by this 


89 Shrinkage of shore from greatest to ordinary high-water came “ during the 
centuries through individual selfishness and public indifference.” Hughes, The De- 
termination of Ordinary High Water Plane on the Pacific Coast of the United 
States (1910) 44 J. Ass’n ENGINEERING Soc. 215, 219-20. We can read that inter- 
est in the common good has been a weak motive because the mind is not accus- 
tomed to dwell upon it “as it dwells from morning till night ” on things which 


tend only to personal advantage. Miri, AutopiocrapHy (1874) c. VII. 
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consideration, the probability remains, nevertheless, that the spe- 
cial nature of the four subjects of this discussion will have an 
influence in the choice. Air, Running Water, Sea and Seashore 
represent not only indivisibility but also elemental and universal 
concern. In most things, communism is depressing. It is coer- 
cive rule; a prison where no man can do what he likes, and every 
man but the guards must do what he is told. It is not going to 
shake the hope, for which this country’s history stands, that indus- 
try and intelligence may find reward in a competence and inde- 
pendence. But the special nature of these four natural media for 
carrying on life makes them distinguishable. 

Their retention in common use is one of the things not yet com- 
pletely done, which, it may be fairly ventured, time will promote. 


Samuel C. Wiel. 


SAN FRANCISCO, CALIFORNIA. 
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THE NIRA IN THE BOOK AND IN BUSINESS 


Copeman has a statute furnished such ideal laboratory condi- 

tions for the comparison of its book value with its market 
value as those supplied by a comparison of the National Industrial 
Recovery Act and the codes adopted by business to put it into 
immediate effect. Without undertaking to say how much its 
draftsmen and sponsors foresaw, we can at least compare and 
contrast the plan it lays down with the first actions under that 
plan. 


Tue LAw IN THE Book 


Whether or not a master of the inductive method may even- 
tually discover an underlying unity in the principles behind the 
series of acts adopted in the 1933 spring and summer session of 
Congress,’ one may, without appearing to be too prying, look for 
an economic theory in the act officially known as the “ National 
Industrial Recovery Act”. The second part or Title we may lay 
aside, as that pertains to public works; the first Title might be 
expected to contain a key to the recovery of private business. 

Let us look at the outline of the plan it proposes. The high 
sounding preamble or declaration of policy * and the exceedingly 
plastic administrative provisions * are followed by the very core 


1 The American lawyer of this generation is an expert in the work of extracting 
from heterogeneous cases comparatively simple principles. He comes to the task 
equipped not only with a technical training calculated largely for this end, but with 
a faith that there are underlying principles worth looking for. Not so in his en- 
counter with statutes. Not only has he no technique for ascertaining the principles 
behind a series of enactments, but he is sceptical of the very existence of such 
principles. An elaborate Note, Some Legal Aspects of the National Recovery Act 
(1933) 47 Harv. L. Rev. 85, represents the new tendency in the study of statutes. 
What is said there regarding constitutionality and interpretation, including the 
bearing of practical interpretation of “ unfair competition ” in the codes need not 
be repeated here. The same material, with the addition of another group of codes, 
is utilized here as a basis for comparing the economic theory, plan and purpose of 
the Act with its first applications in practice. The object is purely constructive, to 
warn against the danger of converting the NIRA into an occasion for snatching 
petty advantages instead of an opportunity for self-government and _ intelligent 
planning in business. 1 

2 Public No. 67, 73 Cong. 1st Sess., approved June 16, 1933, Tit. I, § I. 

3 See § 2. 
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of the scheme, which is the promulgation, with the aid of members 
of each trade or industry, of so-called “ Codes of Fair Competi- 
tion ” for the several trades or industries.* As alternative means 
of placing industries under code-like sets of rules, provision is 
made for presidential agreements ° and, in extreme situations, 
presidential licenses.* To induce and facilitate code-making, the 
operation of the federal anti-trust laws is suspended.’ The rest 
of Title I purports to deal with limitations upon its application,* 
its relation to the Agricultural Adjustment Act,° oil regulation,*° 
and the President’s rule-making and other powers in connection 
with codes, agreements, and licenses.** 

If we pick up this statute by its four corners and consider the 
emphasis which Congress purported to place on the various parts 
of the Act, we find Codes of Fair Competition as the central 
theme and the labor provisions as mere conditions. Accepting it 
at its face value, we have what looks like a very simple recipe for 
business recovery: let the members of each trade or industry ab- 
stain temporarily from unfair competition.” There is something 
attractive in this naive advice. It is reminiscent of those Prophets 
of old who in moments of national crisis proclaimed: “ Seek jus- 
tice, relieve the oppressed.” There is, however, an obvious differ- 
ence between the philosophy behind the advice of the Prophets 
and that of the modern legislator. The Prophet assumed and 
taught a supernatural connection between sin and punishment, 
between repentance and recovery. The modern legislator, when 
he states that fair competition is the way out of our depression, | 
assumes that unfair competition has contributed mightily, and in 
ways that can be naturally explained, to the sad plight of business 
today, and that a spell of goodness for two months or two years 
will set us right again in accordance with the working of economic 
laws.** Of course there is no intimation that these economic laws 

See § 3. 5 See §4a. ©See§4b. 7 See §s. 8 See §§ 6, 7. 

® See $8. 10 See § 9. 11 See § 10. 

12 We must not overlook, of course, the fact that the “ conditions ” attached to 
the codes might be as important as the codes themselves, not only in practice but 
also in the contemplation of the legislators. All that we mean to call attention to 
here is that the codes are put forward as the body of the Recovery Act. This rela- 
tive emphasis may or may not become important in course of time when this Act, 
or later legislation of the same type, comes up for practical application or judicial 


interpretation outside of the economic frame in which it was first cast. 
18 Cf. a recent newspaper release of the National Recovery Administration indi- 
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are those heretofore taught in the schools. But what, it is fair to 
ask, are they? 

First, let us examine the assumptions that business was suffer- 
ing in the days before the depression from unfair competition; 
that the laws on the subject were entirely inadequate, indeed, that 
the state laws were so hopelessly inadequate as to call for the 
most tremendous attempt at federal usurpation of the control of 
business in our entire history; and that this supposed evil led to 
the depression, or at all events hampers recovery. 

The assumptions are of a piece with other assumptions made 
by this Congress. In drawing the Securities Act,’* for example, it 
assumed that fraud and misrepresentation were at the fountain- 
head of our troubles in the securities market, forgetting all about 
the period in which no representation of any kind was necessary 
to sell securities to a public which was too hopeful to see danger 
signals, too avid to stop to read the reports that were available, 
and too crude to understand these reports even if they were 
forced on its attention. In like manner, the banking laws were 
revised on the assumption that the wickedness of personal devils 
had betrayed us. This search for personal devils is natural enough, 
and Senate investigations can no doubt uncover some of them. 
But what we are concerned about is the correctness and adequacy 
of this sort of explanation as an economic theory of the present 
depression. 

Curiously enough, among all the theories of depressions that 
have gained currency in recent days, this theory which Congress 
says it has taken finds little or no articulate expression. There 
are, to be sure, many attacks on the honor and honesty of business 
men. The works of Messrs. Chase, Schlink, Kallet, and Flynn *° 
come to mind. There have been bitter words uttered, too, over 


cating that the various practices condemned in the codes constitute a confession on 
the part of business of its guilt and that the codes are a resolution not to sin again. 
The newspapers dutifully carrying this release perhaps do not take it too seriously. 
One paper remarks: “ No wonder business went to smash. It was too wicked to 
survive. It had sins of omission and sins of commission which wormed into its 
treasury and devoured the profits. Rudely awakened by the crash, business became 
grief stricken over the losses and then conscience stricken over its wickedness and 
began to confess its sin.” See Boston Transcript, Nov. 16, 1933, at 1. 

14 Public No. 22, 73d Cong. 1st Sess., approved May 27, 1933. 

15 CHASE AND SCHLINK, YouR MoneEy’s WortTH (1928); KALLET AND SCHLINK, 
One Hunprep Guinea Pics (1933) ; Fiynn, Grart IN BusINEsS (1931). 
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cut-throat competition, and doubts have been raised as to whether 
the glorifying of competition as a good in itself, such as our anti- 
trust laws implied, was sane. Plenty of socialistic arguments have 
been put forward against the whole theory of competition. But 
~ none of these presentations establishes any clear connection be- 
tween unfairness in competition and the sudden stoppage of our 
economic machinery. In the absence of any authentic explana- 
tion of the theory, it is a little difficult to meet it on theoretic 
grounds. We may examine, however, some of the questions of 
fact on which it turns. 

Was the boom period that preceded the depression a lawless day 
characterized by the widespread use of unfair methods of compe- 
tition? It is of course true that for a long time the law had been 
glorifying competition without very much regard to time or cir- 
cumstances or varieties. The Federal Trade Commission Act, 
on its face, seemed to call a halt to this tendency by declaring 
unfair methods of competition illegal.° Yet, by a curious perver- 
sion of language, this was taken by the Commission and the courts, 
not as a mandate to curb competition, but as a mere repetition of 
the glorification of competition and of the condemnation of agree- 
ments and arrangements in restraint of trade. In the Beech-Nut 
case,’’ for example, it is as difficult today to see how the practice 
condemned can be called a method of competition at all, as it was 
for Mr. Justice Holmes at the time to see how it could be termed 
unfair. 

The legal history of the treatment of the unfair competitor has 
been unfortunate indeed. Ever since the old schoolmaster’s case,** 
harm inflicted by one competitor on another, in the absence of the 
violation of a rule of law that had nothing to do with competition, 
has been looked upon as damnum absque injuria. In fact, such 
harm has come to be looked upon as a very incidental evil con- 
tributing mightily to the general good. So long as the consumer 
was not harmed, the competitors had to look out for themselves. 
Nevertheless, a great deal of progress has been made indirectly 
towards the protection of competitors against each other. In the 
first place, if the unfairness complained of operated as a fraud on 


16 See 38 Stat. 717 (1914), 15 U. S.C. § 45 (1926). ' 
17 Federal Trade Comm. v. Beech-Nut Packing Co., 257 U. S. 441 (1922). 
18 Anon., Y. B. 11 Hen. IV, f. 47, pl. 21 (1410). 
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the public, courts of equity have been ready to extend incidental 
protection to aggrieved competitors while stopping the fraud on 
the public. There has thus grown up a body of law of unfair 
competition closely akin to the law of infringement of trade-marks 
and trade names. Attempts to steal trade secrets or valuable lists, 
or access to customers by dealing with one’s employees or former 
employees, are likewise handled in equity through an extension 
of the suit against such unjust stewards by making those who 
would utilize their treachery answerable with them. Other 
branches of law have been extended so as to discourage particular 
plans of the unfair competitor; for example, the law of libel and 
slander sometimes catches him unawares. The criminal law is 
constantly redefining fraud so as to include more and more of the 
varieties arising with the development of modern business; thus, 
dishonest advertising, misbranding, failure to warn by label of cer- 
tain defects or peculiarities, concealment of identity, failure to 
show net weights, and a score of other practices have been banned 
under penalties. Preventive justice in the form of licensing and 
inspection laws and the control over registrants of trade names 
and corporate names, has become a force to be reckoned with by 
the unfair competitor. Of course, much of this progress has been 
within the realm of intrastate law. Nevertheless, it is a gross over- 
statement to say that there was a hopeless dearth of legal ma- 
chinery for the prevention of unfair competition before the depres- 
sion, and it would be in the highest degree fantastic to insinuate 
that more law on the subject of unfair competition could have 
prevented disaster. 

If we turn to evidence outside of the law books on the state of 
competition a few years ago, the purported assumption of Con- 
gress still seems poorly founded. There are, to be sure, accounts 
of business offenses that characterize all advertising as lying, sales- 
manship as trickery, and commercial wares as trash. These 
tirades are so comparable to those directed against lawyers as a 
class that they recall the following words attributed to Abraham 
Lincoln: “ There is a vague, popular belief that lawyers are neces- 
sarily dishonest. I say vague, because when we consider to what 
extent confidence and honors are reposed in and conferred upon 
lawyers by the people, it appears improbable that their impression 
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of dishonesty is very distinct and vivid.” *® In the same vein it 
may be added that if advertising really were not believed it would 
cease to pay. In fact, tremendous steps have been taken within 
the memory of living men in the direction of accuracy in advertis- 
ing. Such practices as stating a wholly fictitious value in contrast 
with a very modest price are rapidly disappearing. Dealer’s 
“ puffing ” still exists, but it is far easier today to make a jury 
believe that one has relied on a statement in a newspaper advertise- 
ment in making a purchase than it was a generation ago. The 
forces that have led to this change are so complicated that they 
defy analysis, but most of them have come from within business. 
The activities of certain publishers in censoring advertising for 
the selfish purpose of making their columns more valuable; the 
work of Better Business Bureaus organized and financed by busi- 
ness men to whom the unscrupulous competitor is a thorn in 
the flesh; legislation generally initiated and always favored by 
business interests conscious of the size and precariousness of their 
investments in advertising —all have contributed to the result. 
The growth of business units plays a part; the village grocer 
of the nineteenth century may have sanded his sugar and the 
dairyman may have watered his milk, but the vast corporation that 
packages sugar or the huge metropolitan distributor of milk 
simply cannot and does not instruct his employees to practice that 
particular kind of dishonesty. Nor is it entirely fair to leave out 
of consideration the actual preference of the business man of the 
present régime for honest, straightforward dealings. To intimate 
that his habitual unfairness has caused the depression and that a 
long-suffering government must now bid him, under threats, to set 
his house in order, may serve as an excellent peroration in a speech 
about a New Deal, but it is substituting for business fact an un- 
proved assumption which is inherently improbable. 

If we turn to the official Declaration of Policy to see what Con- 
gress hoped to accomplish through the development and enforce- 
ment of these Codes of Fair Competition,” we find a list of 
objectives that range all over the map of commerce. They are 
not always consistent. Thus, on the one hand, it is the “ policy 


19 Notes for a Law Lecture, July, 1850, reprinted in Crank, GREAT SAYINGS BY 
Great LAwyYErRs (1926) 432. 20 See § 1. 
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of Congress to remove obstructions to the free flow of interstate 
and foreign commerce which tend to diminish the amount thereof,” 
and likewise “to promote the fullest possible utilization of the 
present productive capacity of industries, to avoid undue restric- 
tion of production, . . . to reduce and relieve unemployment ”. 
Just how the codes will increase production is not entirely clear, 
but how the increase of production will relieve the depression is 
not clear at all. Is the assumption implied that a code of fair 
competition carries with it the assurance of the continuation of a 
minimum of competition? Is the full implication of the declared 
policy to be understood as equivalent to a fair code on the sub- 
ject of competition? Certainly these objectives look precisely 
like those of the old anti-trust laws which the NIRA suspends. 
On the other hand, the policy of Congress looks to promoting 
“ cooperative actions among trade groups” as conducive to the 
general welfare. Read in connection with the curious exception 
of the “undue restriction of production” clause, namely, “ ex- 
cept as may be temporarily required,”’ we have here a basis for 
the very opposite theory of recovery, namely, that overproduc- 
tion might be deliberately checked temporarily by codes of fair 
competition. Then, as if to confound confusion itself, the Decla- 
ration of Policy proceeds to throw in as additional desiderata the 
increase of consumption, the reducing and relieving of unemploy- 
ment, the improvement of the standards of labor (whatever that 
may mean), and the conservation of natural resources! The 
policy is ambitious, but it adds nothing on the elusive question 
how Codes of Fair Competition will accomplish any or all of this. 

Obviously, reliance is placed on the expected contents of the 
codes. Congress realizes that it has not found the key to re- 
covery, and it abdicates in favor of business. The Act which it 
has adopted and which has since been put forward, with the fan- 
fare of trumpets, synthetic war psychology, and extravagant ad- 
vertising, as the National Industrial Recovery Act is a compre- 
hensive blank. Let the business man fill it in. The policy is 
sketched for him. The general content is indicated: his codes 
must deal with fair competition. Some specific clauses are pro- 
vided: he must grant the demands of union labor relative to col- 
lective bargaining, the yellow dog contract, submission to a presi- 
dential decision on maximum hours, minimum wages, and other 
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conditions of employment. But the hope, unexpressed but still 
permeating the whole thing, is that somehow or other, under the 
guise of a rule of fair competition, the representatives of a trade 
will put forward the clues or the single clue to recovery. 

This delegation to business men, particularly to trade or indus- 
trial associations, assumes that after a generation of legal ter- 
rorizing of business men, of forbidding them to be seen in confer- 
ence with their competitors, these same business leaders will be 
ready at a moment’s notice to accept a charter and govern them- 
selves. It assumes that when called on for codes they have some- 
thing to codify: scattered rules and regulations, customs and 
usages, understandings with reference to what is fair in their 


business, and a plan which but for the prohibition of the anti-— 


trust laws would have been put into execution long ago. 

This assumption as to the state of business thought, education, 
and experience calls for a closer examination. Typically, the 
American business man acquires skill and force and sureness of 
judgment in the problems of his particular business. He has 
heretofore had little occasion, however, to think in larger terms 
of the problems of a whole industry or of industry in general. 
Foreign policy, the gold standard, fundamental banking changes, 
regulation by state or nation, find him as little at home as the 
busy trial lawyer is in the mazes of theoretic jurisprudence. 

This becomes apparent when we examine the forerunners of 
the NRA codes, to see what analogical problems have arisen within 
his immediate experience. Four types stand out: (1) the so- 
called ‘“ codes of business ethics” set up by trade associations; 
(2) the “trade practice submittals ” sponsored by the Federal 
Trade Commission; (3) the Gary Dinner type of extra-legal, if 
not illegal, understanding among competitors; and (4) the trade 
understandings with labor, whether in the form of actual wage 
scales and contracts or only so-called trade agreements. 

(1) Following the lead of the legal and medical professions, 
which adopted Canons of Legal Ethics and Principles of Medical 
Practice in 1908 and 1912, respectively, various business organi- 
zations, especially trade associations, adopted codes with respect 
to their own business activities. Within twenty years literally 
hundreds of these codes were adopted, some independently, others 
under the leadership of the Chamber of Commerce of the United 
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States or the Rotary International.** The “ Principles of Busi- 
ness Conduct ” sponsored by the Chamber of Commerce repre- 
sented a body of sound economic doctrines and practical ethics 
which justified their application to particular business fields by 
appropriate modifications to meet the circumstances peculiar to 
those fields. The Rotary Code was vague and indefinite and 
highly colored by sentiment, but in the hands of some capable 
association leaders has been translated into a set of realistic and 
workable standards. For the most part, however, these business 
codes were pious general declarations, if not hypocritical concoc- 
tions, for public consumption. 

(2) Much more effective in administration and more realistic 
in their provisions were the “ trade practice submittals ” of the 
Federal Trade Commission.** This administrative body, after 
twelve years of “ sniping ” at individual infringements of the anti- 
trust laws, gave up the attempt to regulate business conduct by 
the examination of cases after the manner of a court, and adopted 
the gearing device of the “ submittal ”.** Each trade was to agree 
on standards which should be recognized as “ fair ” and the prac- 
tices which were to be deemed “ unfair”. The Commission would 
thus not only be armed with a voluntary agreement in support of 
cease and desist orders and applications for injunctions, but could 
proceed against infractions with the double-edged sword of social 
utility and trade loyalty. The earlier submittals gave promise 
of a system of diversified business self-regulation supported by 
governmental sanctions, but it was not long before these submit- 
tals gave evidence by their uniformity of being centrally spon- 
sored. At that, they may have gained in effectiveness what they 
lost in spontaneity. 

Anticipating critical court review, the Commission adopted a 
fatal policy. Each submittal was divided into two parts: Part I, 
those practices which violated the law, and Part II, those which 
did not, but which the trade nevertheless considered unfair. It 
soon became apparent that the Provisions in Part I were unneces- 


21 Some two hundred of these codes were compiled by HEERMANCE, CODES OF 
Eruics (1924). 

22 See, generally, Federal Trade Commission Reports (1915-1927). 

23 See Trade Practice Conferences, U. S. Government Printing Office, beginning 
March 15, 1928. 
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sary repetitions of the law, while those in Part II were unenforce- 
able. The Commission in its Annual Report, June 30, 1932, 
significantly remarked: “ After a trade-practice conference is 
held, the commission retains its interest in the observance of the 
Group I rules of the conference by the members of the industry. 
The observance of Group II rules is a matter for the industry.” ** 

(3) One reason why business was reconciled to the anti-trust 
laws was that it had learned how to get around them in emergen- 
cies.” Contracts in restraint of trade were carefully avoided. 
Words were avoided altogether or used in such abundance as to 
darken counsel. Yet, by following the lead of one establishment 
tacitly accepted as the leader, or by acting in accordance with a 
gentlemen’s understanding in response to the publication of cer- 
tain figures, men have fixed prices or limited production, or kept 
an inconvenient improvement off the market, or refused to play 
into the hands of labor leaders — quite effectively, at times, in 
many industries, and in some industries habitually. By the 
very nature of such undertakings they have escaped authentic 
recording. 

(4) Finally we come to the comprehensive trade agreements of 
the post-war decade.*® The Federal Trade Commission had no 
jurisdiction over industrial relations. The Codes of Ethics scru- 
pulously — or unscrupulously — avoided all reference to labor, 
and the subject has become taboo at trade-association meet- 
ings. The nature and contents of such trade agreements as ap- 
peared sporadically in this country varied widely from industry 
to industry, even from plant to plant. Most of them are not 
“agreements ” at all, but ultimata issued by unions as to minimum 
terms to be read into every man’s contract of employment. Some- 
times they are so accepted by both the employer and the employee 
in accordance with the ordinary rules of contract. Sometimes they 
remain suspended in mid-air so that it is hard to tell whether they 


24 P. 54. 

25 There is a remarkable difference between the realistic view and individualistic 
conduct of the English business man and the sentimental attitude and “ codpera- 
tion” of American business men; a difference which explains in great part the 
necessity of the Sherman Act. This thesis has been elaborated in Business and the 
Sherman Law (1931) 3 J. Econ. AND Bus. Hist. 3. 

26 Philip G. Phillips made a study of most of these agreements in November, 
1929. It is unpublished, but on file with the sources in the Harvard Business School. 
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are the actual contract or merely a bit of evidence of the nature 
of a trade custom as to what the contract probably is or ought to 
be. Their terms vary not only because of widely variant needs 
but because of a thousand accidents. They are empirical prod- 
ucts of actual disputes. In the aggregate they raise a valuable 
series of questions and suggest an historically important list of 
solutions. But picked up individually they are meagre guides to 
the problems — even the labor problems — of any given industry. 

Thus business had no ready materials to codify; much less was 
it prepared to submit plans for recovery or even for industrial 
peace when called upon in the summer of 1933. Labor had no 
plan. Of course union leaders had their ever-ready demand for 
union recognition, for the prohibition of company unions, for col- 
lective bargaining, for higher pay and shorter hours, just as busi- 
ness men had their complaints against those competitors who 
made business uncomfortable or forced them into practices they 
would have preferred to avoid. But the actual content of an en- 
forceable code was so far from being within the thought of em- 
ployer and employee, that the challenge of the National Industrial 
Recovery Act—a framework with no recovery program in it, 
not even so much as an economic theory sketched — found the 
business world quite as unready as Congress to grapple with the 
situation. 


Tue LAw IN BUSINESS 


Such a huge blank might have been filled out by the adminis- 
tration and by business under its guidance in many different ways, 
in spite of the limits set by Congress and in spite of the limita- 
tions presented by the unpreparedness of business. For example, 
if one economic theory had been followed, the consumer might 
have been made the key to the question as to what is fair, proper, 
and advisable in business during a depression. The emergency 
clause might thus have been taken seriously. The codperation 
of labor and capital, of which the Declaration of Policy talks, 
might have been pressed to induce both to bend every effort and 
make the necessary sacrifices to bring back a market for their 
goods. This course was not taken. Again, following another 
theory, the Act is broad enough to permit temporarily a curtail- 
ment of production until relative demand and prices begin to 
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mount. This has not been done. Another line of reasoning might 
have led to very sweeping planning for each industry and for 
industry in general, so as gradually to increase or decrease pro- 
ducing units, mechanize production or displace machinery, con- 
trol the rate of adoption of improvements, appoint tsars or dic- 
tators of the kind that have heretofore been appointed in baseball, 
the movies, and the clothing industry, and in general shift the 
responsibility for the choice of general policies from individuals 
competing in the dark to central authorities. Though Code Au- 
thorities have been created and in some instances armed with 
broad, vague powers, this theory has not been put into force. 
Critics and eulogists of the Act have also seen in it an invitation 
to business to adopt socialism, sovietism, fascism, or a return to 
medieval guild economy — it is only fair to say that business 
has not accepted any of these invitations, if, indeed, any of them 
was intended. 

A study of the codes that have been approved indicates that 
two groups have been played against each other: the employer 
and the employee, with the public “ holding the bag”. Reduced 
to its lowest terms in practice the deal comes down to this: Mr. 
Employer, if you “ voluntarily ” concede to organized labor the 
demands listed in section 7, you are exempt under section 5 from 
the provisions of the anti-trust laws of the United States; you 
may make what arrangements you will with your competitors so 
as to pass on to the public the extra labor cost and assure your- 
self of a profit at the same time, and the government will stand 
behind you. The government will use its great persuasive powers, : 
including the boycott, symbols, and propaganda, to line all in- 
dustry up with you, as well as the sanctions which the Act gives to 
force competitors into your scheme. ! 

Here we have at least an intelligible economic theory, however 
widely it may depart from the text of the Act with its no-monopoly 
proviso and its concern for consumers.*’ It is, of course, an in- | 
complete presentation of a theory, or perhaps an incomplete 


theory. There is a gap when we ask how the public can be in- 
duced to buy more of any particular goods at enhanced prices, 
or how a business is going to raise the means for complying with : 
expensive labor provisions while it is waiting for National Indus- : 


27 See §§ 1, 3. 
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trial Recovery to set in and catch up with them. Theoretical 
answers might point to other parts of the recovery program, or 
to the idea of a benevolent circle reversing the familiar vicious 
circle by which bad business has led to unemployment and unem- 
ployment, in turn, to worse business. In any event, a theoretical 
defense of the practical interpretation that has been given to the 
Act necessarily involves the recognition that it has become es- 
sentially a labor law. It looks to the rehabilitation of the laborer 
as a consumer, and incidentally to the granting of various boons 
to organized labor. The rest of the Act becomes a mere assur- 
ance to the employer that the government will do its part to enable 
him to put the program into effect. Competition enters into the 
picture in two ways under this theory, and not merely in the one 
way visualized by the Act. The unfair competition of the man 
who fails to meet his obligation to labor, “ the chiseler ’’, must be 
overcome. Hence the codes. At the same time, if higher prices 
are to be realized in an already over-supplied market, price com- 
petition must be regulated. For this, the codes operate not merely 
to prevent unfairness in competition, but to limit competition 
whether fair or unfair. 

When we turn to the codes we find this theory or fragment of 
a theory put into practice more and more blatantly. The early 
codes were dressed up with some idea of making them look like 
the old Codes of Ethics or the submittals — often ludicrously 
enough. A grand gesture was made to include among the Ad- 
visory Groups a Consumers’ Advisory Board to safeguard the 
interests of the public. The actual process of code making, how- 
ever, soon degenerated into a scramble for the insertion of such 
labor concessions as would satisfy the unions, on one side, and 
as much freedom as possible from the laws that have hitherto 
been thought of as the consumer’s protection, on the other. 

We may for practical purposes arrange and classify their pro- 
visions in a progressive series, beginning with (1) those which 
have an obvious bearing on fairness, passing through (2) those 
which aim rather to stop unesthetic or otherwise vaguely unde- 
sirable practices, down to (3) the condemnations of merely un- 
comfortable or aggressive competition, and the denunciation of 
competition without qualification or modification, the real theme 
of the later codes. 
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(1) We may pass lightly over the clear cases of rhetorical de- 
nunciation of unfair competition which is already unlawful: 
fraud,** misrepresentation, misbranding, trade-mark infringe- 
ment,”® espionage (especially if connected with false impersona- 
tion ),*° defamation of competitors,* inducing breach of contract,** 
threats of infringement suits circulated in bad faith,** and mis- 
leading warranties.** The list might be expanded into a treatise 
on Unfair Competition or, indeed, into an epitome of criminal law, 
for all kinds of thievery and extortion suggest themselves as 
unfair methods of competition. And there is no lack of pious 
condemnations of monopoly.** Granted that the terms of a busi- 
ness code may be clearer or more specific than the general law,*® 
granted that there is a certain impressiveness about their being 
repeated in the name of business and that the punishment for 
their infraction in their new context is more swift and ter- 
rible than ever before, it is still quite clear that they have nothing 
to do with the supreme questions put by officers of the Adminis- 


28 Naturally one of the commonest provisions of the codes; included, e.g., in 
those of the following industries: artificial flowers, bituminous coal, boot and shoe, 
builders’ supplies, cast iron pipe, fishing tackle, gasoline pump manufacturers, hand- 
kerchiefs, hosiery, ice, iron and steel, laundry machinery, lime, luggage and leather 
goods, lumber and timber, motion picture laboratories, motor vehicles, oil burners, 
petroleum, retail lumber, retail stores, saddlery, salt, storage batteries, textile bags, 
underwear, wall-paper, and women’s belts. 

29 As in the codes of the following industries: bituminous coal, glass containers, 
handkerchiefs, hosiery, iron and steel, lime, luggage and leather goods, oil burners, 
petroleum, retail lumber, underwear, and wall-paper. 

80 As in the following codes: handkerchiefs, iron and steel, luggage and leather 
goods, motion picture laboratories, oil burners, and wall-paper. 

31 As in the following codes: boilers, builders’ supplies, gasoline pump manu- 
facturers, glass containers, handkerchiefs, ice, iron*and steel, laundry machinery, 
lime, luggage and leather goods, motor vehicles, oil burners, petroleum, retail lum- 
ber, retail stores, salt, textile bags, and wall-paper. 

82 As in the following codes: bituminous coal, boilers, builders’ supplies, gasoline 
pump manufacturers, glass containers, handkerchiefs, iron and steel, laundry ma- 
chinery, lime, luggage and leather goods, motion picture laboratories, oil burners, 
petroleum, retail lumber, salt, and textile bags. 

83 As in the boiler and laundry machinery codes. 

84 As in the boiler and ice codes. 

85 As in the following codes: artificial flowers, boilers, builders’ supplies, leather, 
luggage and leather goods, textile bags, and underwear. : 

36 Thus, the storage battery code specifies the misuse of the word “ rebuilt ” 
and the misrepresenting of an agreement to make adjustments as a guaranty 
(warranty). 
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tration to codifiers: How many men will this put to work, and 
is labor satisfied? 

(2) Some codes, especially the early ones, go beyond the tradi- 
tional legal conception of unfair competition and object to prac- 
tices which tend to aid or conceal fraud in particular industries, 
such as removal of brands or failure to brand goods, dealing in 
unbranded goods, failure to specify grades in bids,” failure to 
show unit costs on total quotations,** false accounting,*® false in- 
voicing,*° predating and postdating of invoices,** selling containers 
helpful in perpetrating frauds,*? concealing rebates as rent,** 
secret rebates,** fictitious bidding to mislead competitors,*® the 
furnishing of new parts for another’s machine without notice,*° 
and the deliberate manufacture of “ seconds ” or the sale of per- 
fect goods as “seconds ”.*’ Other codes add harsh practices 
which might well be brought within the legal definition of unfair 
competition, such as various forms of commercial bribery,** en- 
ticing away a competitor’s employees,** and style piracy.” How- 
ever praiseworthy such provisions may be, it is hard to associate 


87 These practices are all proscribed in the retail lumber code. 

88 As in the following codes: builders’ supplies, cast iron pipe, gasoline pump 
manufacturers, and lime. 

39 As in the motion picture laboratories code. 

40 As in the codes for artificial flowers, cap and closure, ice, and laundry 
machinery. 

41 As in the following codes: bituminous coal, iron and steel, motion picture 
laboratories, retail lumber, salt, and textile bags. 

42 As in the code for manufacturers of glass containers. 

43 As in the code for the storage battery industry. 

44 As in numerous codes, including those for auto-sprinklers, bituminous coal, 
boilers, builders’ supplies, cast iron pipe, gasoline pump manufacturers, glass con- 
tainers, handkerchiefs, hosiery, ice, iron and steel, knitting machines, laundry ma- 
chines, lime, luggage, motor vehicle (retail), motion picture laboratories, oil burners, 
petroleum, retail lumber, salt, textile bags, textile machines, underwear, wall-paper. 

45 As in the marking device code. 

46 As in the farm equipment code. 

47 As in the umbrella code. 

48 As in the following codes, among others: artificial flowers, boilers, bituminous 
coal, glass containers, handkerchiefs, hosiery, ice, iron and steel, knitting machinery, 
laundry machinery, lime, luggage and leather goods, motion picture laboratories, 
oil burners, retail lumber, retail stores, salt, and textile bags. 

49 As in the ice and laundry machinery codes. 

50 As in the following codes: artificial flowers, coat and suit, iron and steel, 
leather, luggage and leather goods, oil burners, silk, and wall-paper. Compare the 
knitting machinery code. 
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them with any theory of business recovery, most of all with that 
which has come to prevail — and so they hold a very small place, 
and that place not for long. What business men have done in 
producing such clauses is merely to recite their own petty annoy- 
ances, without very much thought of the problem of recovery. 
This attitude is even more clearly reflected when the objection- 
able competitor is merely one who doesn’t play the game like a 
gentleman, one who won’t use a standardized contract form ™ or 
adhere to the descriptive terms current in an industry,” or who 
offers prizes ** or other catch-penny devices to bring in the trade. 

(3) Finally we come to a series of denunciations of acts which 
not only are not unfair but under ordinary conditions are not 
even objectionable, except as all competition is objectionable to a 
competitor. In other words, making due allowance for special 
business conditions that might convert a normally fair practice 
into an unfair one if all the circumstances could be known, we 
still have a heavy list of condemned practices which merely mean 
direct or indirect price competition. Efforts have been made, of 
course, on many other occasions, to sugar-coat the pill of restraint 
of trade; here, instead of outright agreements to permit a central 
dictation of price, we find condemnations of selling below cost,™* 
with some details as to how or by whom cost is to be figured; 
giving service below cost; °° selling group products below separate 
costs of items; °° giving credit below regular finance rates; °’ al- 
lowing longer credit periods than those set forth in a schedule; * 
selling as for cash but actually extending credit; °° and lending 
money to retailers or consumers “* or paying them rebates nomi- 
nally for some service or privilege, such as the display of adver- 
tising on the purchaser’s premises.” Price cutting is specifically 


51 As in the codes for boilers, knitting machinery, saddlery, and storage batteries. 

52 As in the iron and steel code. 

53 As in the cap and closure, petroleum, and salt codes. 

54 As in most codes. E.g., electrical manufacturers, luggage and leather goods, 
lumber and timber, and textile machinery. 

55 As in the following codes: handkerchiefs, hosiery, iron and steel, and motion 
picture laboratories. 

56 As in the codes for auto-sprinklers, boilers, and silk textile. 

57 As in the motor vehicle code. Compare the artificial flower code on assigning 
accounts receivable with the same effect. 

58 As in the petroleum code. 60 As in the petroleum code. 

59 As in the textile machinery code. 61 bid. 
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condemned,” directly or under the guise of limitation of losses 
(whether through loss leaders or otherwise), or by objectiori to 
fictitious or excessive trade-in values, to advertising allow- 
ances,” to too liberal a return-of-goods policy,® or to excessive 
transportation allowances.” At times, price regulation assumes 
the guise of protecting either the retailer’s differential, as in the 
proposed wholesaler’s code, or the agent’s fee, by prohibiting 
genuine or fictitious splitting. Or “stickiness” of prices is 
brought about by prohibiting deviations from announced price 
lists ® or credit terms.”° So-called guaranties against price de- 
cline are roundly condemned.** The condemnation of consign- 
ment sales stands on less certain business grounds.”” The most 
ordinary use of the consignment arrangement in business is to 
cover a market quickly with a new product, in which case the 
retailer is urged to put in a product with no risk or expense to 
himself. Sometimes this is mingled with another object, such as 
meeting the very inadequate cash or credit position of the dis- 
tributing dealers or to control the terms and other details of the 
ultimate sale to the consumer. In any case it involves greater 
expense and risk to the manufacturer or wholesaler than an out- 
and-out sale to a dealer, and thus may constitute the equivalent 
of better terms or lower prices to the dealer. Or it may be — 
and this is a point to be emphasized — that the consignment 
method is simply aggressive competition which happens to be 
hard to meet regardless of adjustments in price and commissions 
to take care of costs. Drop shipments and shipments without 
orders; ** contingent sales; ‘* participation in an excessive num- 


62 As in the trust service code. 

63 As in the retail store code. 

64 As in the following codes: gasoline pump manufacturers, knitting machinery, 
laundry machinery, motor vehicles, and oil burners. 

65 As in the codes for artificial flowers, ice, and luggage and leather goods. 

66 As in the codes for artificial flowers, boot and shoe, handkerchiefs, and 
underwear. 

87 As in the handkerchief code. 

68 As in the codes for bituminous coal, gasoline pump manufacturers, lime, and 
lumber and timber. 

69 As in the codes for iron and steel and wool. 

70 As in the following codes: cast iron pipe, compressed air, farm equipment, ice, 
laundry machinery, oil burners, retail lumber, and textile bags. 

71 Compare the handkerchief and silk codes. 73 As in the saddlery code. 

72 As in the hosiery and men’s clothing codes. 7 As in the lime code. 


| 


1934] THE NIRA IN THE BOOK AND IN BUSINESS 475 


ber of style shows; “ allowing purchasers to amend or cancel 
orders without proper reimbursement; ** sales of gasoline from 
tank wagons; ‘’ making trial installations; ** furnishing of mer- 
chandise or employees for demonstration; ™ paying for a retail- 
er’s advertising; *° furnishing him with more than regular equip- 
ment; ** lengthy options; ** penalty and bonus clauses; ** refusals 
to arbitrate; ** and, in general, discrimination among customers 
of the same class,* particularly by means of such inducements as 
special services,** special cartons,*’ or special terms: ** these are 
among the self-defined uncomfortable and inconvenient rather 
than socially undesirable practices now listed in particular codes 
as “ unfair ”. 

The only way in which these aggressive and uncomfortable 
methods of competition can be shown to be unfair is by establish- 
ing that their perpetrators, either in ignorance of their costs or 
with reckless disregard of consequences, are headed for bank- 
ruptcy and are contributing to unhealthy conditions in the indus- 
try. But this implies a degree of investigation of books and 
accounts far in excess of anything specified in the codes — though 
a number of codes go surprisingly far in this direction —or con- 
templated by even the most ardent advocates of the ae 
that the business man is his brother’s keeper. 

Thus, the business code-makers have quite readily fitted their 
work into the theory that the NIRA is essentially a labor law, a 
labor act which is sweetened by telling the employer to ease his 
own problems, including the problem of making the consumer 


75 As in the boot and shoe code. 

76 As in the iron and steel code. 81 As in the petroleum code. 

77 As in the umbrella code. 82 As in the handkerchief code. 

78 As in the laundry machinery code. 883 As in the boiler code. 

79 As in the leather and luggage goods code. 

80 As in the corset and brassiere code. 

84 Compare the provisions in the codes for bituminous coal, gasoline pump 
manufacturers, motion picture laboratories, retail lumber, silk, shipbuilders, and 
textile machinery. 

85 As in the codes for cast iron pipe, gasoline pump manufacturers, knitting 
machines, textile machines, and wall-paper. 

86 As in the codes for retail lumber and salt. 

87 As in the boot and shoe code. 

88 As in the boot and shoe and farm equipment codes. Compare also hosiery, 
luggage and leather goods, and men’s clothing codes, for prohibitions of special 
concessions to customers. 
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pay, by combining with his competitors instead of fighting them. 
It has not been accepted by business, however, either as a chal- 
lenge or as a charter of self-government. The makers of the codes 
have not filled the blank handed out by Congress with any new 
plan for doing business or even with any economic theory calcu- 
lated to take a single business out of the rut, much less to take 
care of inter-business competition. In a large measure this first 
failure was inevitable — business, long denied self-government, 
was unprepared to act in any other way under the lash of the 
emergency with its time limit. It remains to be seen whether 
there is anything in the codes or any discernible tendency that 
offers hope of more constructive economic planning within the 
frame of the NIRA. 

Let us turn first to the President’s Reémployment Agreement, 
which, though not a code under the Act, may be looked upon as the 
forerunner of all the codes. There is nothing in it about fair com- 
petition, except the undertaking to cooperate in bringing about a 
code in one’s industry.*® There is, however, a good deal about 
labor; child labor is abolished,*® hours are regulated,”’ wages are 
affected.°* But it lays the foundation for one thing more —a 
- foundation that has not yet been built upon to any great extent 
in the codes: the principle that prices are to be tied to new costs, 
so as not to run wild in dealings with customers ** nor to be held 
back unduly in carrying out existing purchasing arrangements.” 

. Let us turn, then, to the provisions that have been approved as 
substitutes for sections in the President’s Reémployment Agree- 
ment, where such have been put forward instead of codes or pend- 
ing the adoption of codes. These occupy an intermediate position, 
in general presenting a modified schedule of minimum wages and 
maximum hours, but leaving price policies untouched. Some in- 
dustries which have operated under such modified agreements for 
some length of time have tended to carry over something of the 
principle of self-restraint or self-government in business into these 
price sections. Thus, the Retail Trade Code reénacts with slight 
modifications both the Limitation upon Price Increases and the 
Adjustment of Prior Contracts. It is difficult, however, to detect 


89 President’s Reémployment Agreement § 11. 92 Id. §§ 5, 6, 7. 
90 Id. § 1. 93 Id. § 9. 
91 Jd. §§ 2, 3, 4. 94 Td. § 12. 
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any extension of the principle, even in the codes copying these 
provisions. Like the others they are filled with provisions, albeit 
compromise provisions, for the maintenance of prices — indeed, 
they tend to intensify that bane of the economist, “ sticky prices ” 
— and they condemn aggressive competition, whether fair or un- 
fair. Occasionally they lapse into more general theory, as in this 
very retail code, where the operation of loss leaders is described as 
leading to harm to the consumer, to the small merchant, and to the 
producer of raw materials on the farm and in industry, as well as 
to labor. But such lapses are hardly enough to assure us that 
business men are seriously studying economic forces. The real 
theory behind the condemnation of loss leaders appears no differ- 
ent from that behind the objection to other aggressive, incon- 
venient, expensive competition. 

A somewhat different bit of economic theory appears at first 
glance in the Iron and Steel Code. “ It is believed that the elimi- 
nation of unfair practices in the Industry will automatically 
eliminate any over-production therein and any alleged inequities 
in the distribution of production and sales among its members.” * 
The codifiers are not sure of their ground and accordingly make 
an alternative provision. The exact method by which the elimina- 
tion of unfair competition will eliminate over-production is not 
developed, but when we dig into the condemned practices we find 
such clues as this: “. . . none of the members of the Code shall 
initiate the construction of any new blast furnace or open hearth 
or Bessemer steel capacity.” °° The recent report of the go-day 
trial of this code is reassuring in the main, but it carefully avoids 
connecting the improved condition of the industry with the prac- 
tice provisions of the code. 

A series of codes, beginning with the very first one to be ap- 
proved, the Cotton Textile Code, include in the functions of the 
permanent body entrusted with the development of the code the 
task of “planning”. The lack of a clear warrant for this 
purpose in the Act is obviously felt, and the work of planning is 
subordinated to enumerating fair and unfair practices. It may 
well be, however, that when the Code Authorities begin to function, 
these hesitant references to planning will furnish the basis for a 
broader acceptance of opportunities and obligations on the part 


95 Article V, § 1. 96 Article V, § 2. 


q 
q 
4 


478 HARVARD LAW REVIEW [Vol. 47 


of business. There may be a distinction between the essential 
and the non-essential in industry as in war-time planning; distinc- 
tions between what should be put forward first and what post- 
poned; whither capital and labor shall be directed; and, above all, 
what sacrifices must be made and what work accomplished to put 
business on a healthy basis. The cotton-textile industry is admit- 
tedly in a healthier condition than it has been for a decade. 
Whether this is due to the code, to the previous work of the Insti- 
tute, or to more general conditions, cannot be now determined. 

To give the Act a fair chance, in any case, requires the facing 
of some disillusioning realities. There is no necessary or adequate 
magic init. It is almost an empty framework. Furthermore, the 
codes adopted by business have done very little towards accepting 
the challenge laid down by Government. Of one thing we may 
be reasonably sure: if a code comes through the mill from a busi- 
ness that has really accepted the challenge, it will not be filled with 
sugar-coated words or pathological confessions of imaginary sins 
and promises to be good in the abstract, followed by concrete 
stipulations to make life easy. It will not impose on business all 
the burdens of restraint of trade camouflaged as the boon of fair 
competition. It will not be hopelessly vague in its economic 
theory. But it will be characterized by the acceptance of facts as 
they are and of the burdens of the emergency. It will look to 
careful planning; it will also assume the burden of hard work, 
the encouragement of ingenuity, the winning back of lost markets 
by tried business methods. It will provide for the writing off of 
mistaken investments, the liquidating of superfluous business 
units, the giving up of false starts. In short, it will be exactly 
different, in its major emphasis, from the first hundred codes 
presented. 

Nathan Isaacs. 
Carl F. Taeusch. 
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Tue Gotp Hoarpinc Act. — With the spotlight of public opinion 
focussed upon the Administration’s monetary program, the decision of 
Judge Woolsey in United States v. Campbell,’ adjudicating the constitu- 


1N. Y. L. J., Nov. 17, 1933, at 1813. 
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tionality of the first step in that program — the Gold Hoarding Act ? 
— assumes unusual significance. Rushed through Congress during the 
excitement attendant upon the national bank holiday, the Act, in sweep- 
ing terms, empowers the President to “ regulate and prohibit . . . [the] 
hoarding ” of gold coin, certificates, and bullion, and to require reports 
of such hoarding during any period of national emergency declared by 
him; * and authorizes the Secretary of the Treasury to order gold to be 
turned over to the government upon payment of an “ equivalent 
amount ” of any other form of money.* 

Several executive promulgations by the President followed this enact- 
ment. The first, issued on April 5th, was in effect a requisition order; ° 
the one of August 28th, revoking the previous regulation except as to 
liabilities thereunder, merely imposed the criminal penalties authorized 
by the statute for continued hoarding. Both orders made mandatory 
the return of reports concerning gold ownership. Campbell, who had 
upwards of $200,000 in gold bullion in the vaults of the Chase National 
Bank, was indicted under the second of these presidential orders, both 
for failure to report his holdings and for continuance of his ownership. 
A demurrer to the first count, based on the alleged invalidity of the 
statute, was overruled, but a demurrer to the second count was sustained 
on the ground that the power to requisition, under the terms of the Act, 
was exclusively within the domain of the Secretary of the Treasury, and 
that the presidential order was therefore unauthorized.’ 

In passing upon the constitutionality of the Act, Judge Woolsey had 
to travel a path but vaguely marked by precedent. However, the direc- 
tion had been pointed by several cases dealing with the power of Congress 
over the monetary system of the country. Thus, the Legal Tender 
Cases * and Juilliard v. Greenman,® sustaining the issuance of legal ten- 


2 bg I, rf 1-3 of the National Emergency Banking Act. 48 Stat. 1-2 (1933). 
it. 1, $2. 

4 Tit. 1, § 3. 

5 See C. C. H., Bustvess LAws oF THE WorLD, UNiTEep States Unit, Current 
1932-33, at 529-30. 

6 Id. at 712-25. 

7 Three actions were consolidated for hearing by Judge Woolsey. In Campbell 
v. Chase National Bank, Campbell asked that the bank be ordered to return his gold 
according to agreement. The bill was dismissed for want of federal jurisdiction. 
In Campbell v. Medalie, the complainant asked an injunction restraining the 
United States District Attorney from prosecuting the indictments that had been 
returned against him, on the ground that the statute was unconstitutional. In dis- 
missing this bill for want of equity, Judge Woolsey reasoned that equity should not 
interfere with a prosecution already begun, since the complainant’s rights could be 
adjudicated in the criminal case. See N. Y. L. J., Nov. 17, 1933, at 1814. The 
same decision was reached upon similar facts in Spiegel v. Ford, Equity No. 3,935 
(D. Mass. 1933). 

8 12 Wall. 457 (U. S. 1872). The Court held that legal tender notes issued 
during the Civil War, not redeemable in gold, were good at their face value to 
discharge a debt incurred before the Legal Tender Act. The necessity of financing 
the war was the fact most heavily relied on. The Court answered the argument 
that legal tender quality was impliedly denied to any money but coin by saying that 
Congress had a general currency power beyond that derived from the power to coin 
money, and that the endowment of currency with legal tender quality was a univer- 
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der notes to finance the government under the Constitutional grants of 
power to “ borrow money on the credit of the United States ”*° and to 
“coin money and regulate the value thereof”, clearly indicate that 
control over the media of exchange includes far more than mere regula- 
tion of coinage.’* That this control may be exclusively exercised was 
established in Veazie Bank v. Fenno.** 

But these cases, while demonstrating the existence of a currency power, 
do not mark its scope. They sustained measures which had as their 
objective the financing of the government, as reasonably adapted to ac- 
complish that end. Whether the same is true of the Gold Hoarding Act 
is open to some doubt. To be sure, the original requisition of gold, apart 
from the question of compensation therefor, seems justified. During the 
period immediately before the Act was passed, bullion was flowing from 
the Treasury at a dangerous rate.’* Faith in the stability of the bank- 
ing system was collapsing, and a general hysteria threatened to under- 
mine the business structure. Replenishment of gold reserves and re- 
placement of hoarded bullion with a circulating currency was imperative 
to restore public confidence and to revive trade. Moreover, if the gov- 
ernment contemplated reéstablishment of the gold standard, requisition 
was necessary for its ready consummation. Since these objectives bear 
a very close relation to the maintenance of government credit, the requisi- 
- tion seems a legitimate use of the currency power. 

Justification for the President’s order of August 28th, however, is more 


sally recognized governmental device not excluded by the Constitution. See Thayer, 
Legal Tender (1887) 1 Harv. L. Rev. 73, 83-85. 

The authority of this famous decision is somewhat weakened by the fact that it 
overruled, under suspicious circumstances, the case of Hepburn v. Griswold, 8 Wall. 
603 (U. S. 1870). Congress as an incident of its quarrel with President Johnson, 
provided in 1866 that no new justices should be appointed to the Supreme Court 
until the number was reduced from ten to seven. In 1869, as soon as Grant was 
inaugurated, the membership was increased to nine. When the opinion in Hepburn 
v. Griswold was handed down, the Court was composed of seven members. Imme- 
diately thereafter two new justices were appointed, and the Court proceeded to 
overrule its former decision, the opinion being written by one of the new members. 
See 12 Wall. 528n. (U. S. 1872), for a summary of the changes in the Court. 

® t10 U.S. 421 (1884). The issuance of legal tender notes in time of peace was 
upheld. It is worthy of mention, however, that the currency was at that time 
being redeemed in gold. 

10 U. S. Const. art. I, § 8. 

11 Jbid. 

12 The origin of the doctrine lies in M’Culloch v. Maryland, 4 Wheat. 316 (U.S. 
1819). The creation of the United States Bank was justified as “ necessary and 
proper” to the carrying out of the powers to borrow money and regulate inter- 
state commerce. 

18 8 Wall. 533 (U.S. 1869). A federal tax of 10 per cent on state bank notes, a 
device designed to develop the national banking system, was upheld on the ground 
that the power of Congress over currency included that of driving other media out 
of circulation. This decision is consistent with the Constitutional prohibition against 
= yet of bills of credit and the coining of money by the states. U.S. Consr. 
art. I, § ro. 

14 The Federal Reserve gold reserve fell to 41.4 per cent on March 8th, 1933, 
and withdrawals of currency of all kinds from the system is said to have amounted 
to $1,550,000,000 in the ten days preceding March 4th, 1933. See Hanna, Cur- 
rency Control and Private Property (1933) 33 Cov. L. REV. 617, n.1. 
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difficult to find. By then the government’s supply of gold had been 
repleted,’* and hoarding was no longer a serious threat to recovery.’® 
Nevertheless, the President’s declaration of the continuance of the emer- 
gency will not be overthrown in the absence of convincing proof that it 
was unfounded.’* And prohibition of hoarding even as late as August 
28th may possibly be sustained as a reasonable adjunct to the inflation- 
ary powers of which the President was then possessed.** If gold were 
allowed to remain outstanding, depreciation of the currency might result 
in the quotation of two commodity prices, in terms of gold and of cur- 
rency, a highly undesirable situation from the standpoint of government 
credit. 

Governmental power to take the gold under either order is, however, 
only the first requisite for establishing the validity of the Act as a whole. 
There still remains as a serious obstacle the statutory provision for pay- 
ment of an “ equivalent amount ” of any other form of currency, which 
has been interpreted by the Treasury Department to mean payment at 
face, rather than at market value.’® Because of the depreciation of the 


15 On August ist, 1933, the total gold reserves were $4,320,240,083, larger than 
the reserves for the same month in any year prior to 1924, and only slightly under 
the average August holdings for the years 1924-31. See N. Y. Times, Sept. 1, 1933, 
at 27. By the date of the second order, approximately $825,000,000 in gold bullion, — 
coin, and certificates had been turned over under the gold hoarding regulations. 
See N. Y. Times, Aug. 26, 1933, at 15. 

16 The order of August 28th apparently made no fundamental change. Liabili- 
ties under the old order were expressly retained, the promulgation reading in part: 
“ The revocation of such prior Executive Orders shall not affect any act done, or any 
right accruing or accrued, or any suit or proceeding had or commenced .. . prior 
to said revocation, but all liabilities under said Executive Orders shall continue and 
may be enforced . . .” Section 11; see C. C. H., op. cit. supra note 5, at 722. The 
principal difference between the two orders is one of terminology; under either the 
act penalized and the ultimate effect remain the same. The later order changed 
the ostensible method from direct requisition to prohibition of hoarding. The reason 
for this may have been a recognition that the promulgation of April 5th was pos- 
sibly in excess of the powers granted the President, rather than a feeling that the 
situation necessitated new measures. See p. 488, infra. 

17 Johnson v. Gearlds, 234 U.S. 422 (1914) ; Hamilton v. Kentucky Distilleries 
& Warehouse Co., 251 U. S. 146 (1919); Jacob Ruppert v. Caffey, 251 U. S. 264 
(1920). But cf. The Chastleton Corp. v. Sinclair, 264 U. S. 543 (1924). On 
August 29th the President removed, to some extent, the restriction on the exporta- 
tion of newly-mined gold. See C. C. H., op. cit. supra note 5, at 722; see also id. 
at 770. It has been urged that this was in effect an admission that the necessity for 
requisition had passed. See N. Y. Times, Sept. 3, 1933, pt. IV, at 4. 

18 On May 12, 1933, Congress empowered the President to issue three billion 
dollars in United States notes and to decrease the gold content of the doilar to keep 
it in line with other currencies of the world. 48 Stat. 52 (1933). A joint resolu- 
tion of Congress, signed by the President on June sth, declared that gold clauses 
are contrary to public policy and provided that all currency should be legal tender 
in payment of public as well as of private debts. Jd. at 112-13. Congress by this 
time was clearly intent upon inflation to aid the debtors of the nation. See 77 
Cong. Rec., June 3, 1933, at 4988-08. 

19 Compensation for gold in depreciated currency at its face value, although 
without precedent in America, was authorized in England, and similar requisition 
has been made in France and Germany. See 18 & 19 Geo. V, c. 13, § 11 (2) (1928); 
N. Y. Times, Oct. 8, 1933, pt. IV, at 4. The monetary practices of other countries 
have been given some weight by the Supreme Court in deciding what Congress may 
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dollar in terms of gold, this interpretation has in practice meant that the 
owners of gold are deprived of the differential between the amount they 
might otherwise have received in the world market and the amount 
actually received from the government. The constitutionality of this 
deprivation would seem to depend solely upon whether, assuming that 
the requisition of gold subserves a legitimate governmental purpose, it 
is reasonably necessary for the accomplishment of that purpose that com- 
pensation be at the lower rate; only if it is so reasonably necessary can 
the exercise of the power properly be considered to satisfy the require- 
ments of the Fifth Amendment.?° The answer to this question, which 
is fundamentally one of degree, depends upon the determination of 
doubtful economic facts. 

In support of the validity of the declared compensation it may be 
urged that requisition at the market price would in effect be paying to 
the holders of gold the amount of appreciation in its value at the expense 
of the possessors of paper currency, despite the antecedent equality of the 
two media. Dollar for dollar compensation works no more hardship than 
might have been inflicted through inflation, had the gold hoarder owned 
another form of currency, and the fact that the commodity value of gold 
is at least in part due to its past and probable future use as United States 
money *! may aid in justifying the imposition of this hardship. Cer- 
tainly at the time of the passage of the Act the political temper of the 
country would have made it highly inexpedient to have paid any greater 
price to those who, because of their gold withdrawals, were considered 
responsible for the crisis. Moreover, payment of the appreciated value 
would inevitably result in encouraging hoarding in the future upon every 


validly do with its currency power. See Juilliard v. Greenman, 110 U. S. 421, 450 
(1884) ; cf. Thayer, supra note 8, at 84. 

20 The Supreme Court has insisted that police power regulations bear some 
substantial relation to a proper governmental objective. Nectow v. Cambridge, 277 
U. S. 183 (1928); see PoweLL, THE SupREME CourT AND STATE PoLice Power, 
1922-1930 (1932) 95-122, where numerous cases are discussed. There are some 
indications that although private property may be destroyed for a public purpose 
without any compensation therefor, a taking by which title is transferred to the 
government for public use must be paid for at market value. Hamilton v. Kentucky 
Distilleries & Warehouse Co., 251 U. S. 146 (1919); Omnia Commercial Co. v. 
United States, 261 U.S. 502 (1923) ; see Sweet v. Rechel, 159 U.S. 380, 399 (1895) ; 
Brandeis, J., dissenting, in Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 417 
(1922); Note (1925) 38 Harv. L. REv. 1104, 1106, n. 13. But Samuels v. McCurdy, 
267 U. S. 188 (1925), allowed a taking without compensation of liquor acquired 
before a statute made its possession illegal. And in Leonard & Leonard v. Earle, 279 
U. S. 392 (1929), a taking of privately owned oyster shells without compensation 
was upheld as a legitimate use of the taxing power. In Pennsylvania Coal Co. v. 
Mahon, supra, Mr. Justice Holmes, speaking for the majority, purported to make 
the standard one of degree of diminution of interest. See also Holmes, J., dissenting, 
in Springer v. Government of the Philippine Islands, 277 U. S. 189, 209-10 (1928). 
In view of these cases, the Court would probably not uphold a contention that any 
transfer of title to the government, regardless of the need for it, constitutes a 
“taking ” for which full payment must be made. That contention seems to place 
undue emphasis on the distinction in literal meaning between a “ taking” and a 
“ deprivation ”. 

21 See CasseL, Post-War MONETARY STABILIZATION (1928) 38. 
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rumor of instability. Finally, the difficulty of determining what is a fair 
market price for gold in the present abnormal situation may be of some 
weight in sustaining the order.?? 

Nevertheless, the contrary arguments are not without force. It is 
clearly not essential, and may, perhaps, not even be considered reason- 
able, for gold to be requisitioned at less than the market price either to 
build up currency reserves or to prevent different commodity quotations 
for gold and paper.*® The mere fact that the government’s policy is 
effectuated at less expense by paying only face value is not of itself suf- 
ficient justification for the appropriation. Moreover, since gold is a 
valuable commodity, its direct requisition at a fixed price is a taking 
which differs greatly in form from the indirect injury inflicted on credi- 
tors by inflation.** 

Yet, if these arguments against the validity of payment at face value 
should prevail, the requisition may still be justified as a use of the power 
of eminent domain.”® This is the view apparently adopted by Judge 
Woolsey. A public purpose for the taking can be found, as has been 
pointed out, in the currency power, and the legislative declaration of 
necessity for requisition to carry out this purpose is, for the exercise of 


22 In Samuels v. McCurdy, 267 U.S. 188 (1925), the Court gave some weight to 
the difficulty of ascertaining the market value of liquor, the ownership and sale 
of which were prohibited, in deciding that the liquor could be taken without com- 
pensation. The present abnormal gold market, caused largely by the government’s 
gold purchase policy, may bring the present statute within this reasoning. In 
United States v. Inlots, Fed. Cas. No. 15,441a (S. D. Ohio 1873), a “ temporary 
stringency in the money market ” was held to justify the ascertainment of market 
price as of a time of more normal monetary conditions. Cf. Suburban Land Co. 
v. Arlington, 219 Mass. 539, 541, 107 N. E. 432, 433 (1914). If faced with the 
present situation, the Court might find that what the government is paying for 
gold, the normal ratio before the Act was passed, is a “ fair market price.” 

23“ | | The question whether at any particular time, in war or in peace, the 
exigency is such, by reason of unusual or pressing demands on the resources of the 
government, . . . that it is, as a matter of fact, wise and expedient to resort to this 
means, is a political question, to be determined by Congress when the question of 
exigency arises, and not a judicial question, to be afterwards passed upon by the 
courts.” Mr. Justice Gray in Juilliard v. Greenman, 110 U. S. 421, 450 (1884). It 
is doubtful, however, whether the same attitude would prevail where, as in the 
present situation, substantial loss is inflicted. 

24 Currency inflation has been held not to violate the due process clause because 
the effect on existing contracts, though clearly traceable to inflation, is too indirect. 
Legal Tender Cases, 12 Wall. 457, 551 (U. S. 1872). 

25 It has been said that money cannot be taken by eminent domain. See Burnett 
v. Sacramento, 12 Cal. 76, 83 (1859); People v. Mayor of Brooklyn, 4 N. Y. 419, 
424 (1851); 2 Coorey, ConstiruTiIoNAL LrmiraTIoNs (1927) 1117-18; Colvin, 
Property Which Cannot Be Reached by the Power of Eminent Domain for a 
Public Use or Purpose (1929) 78 U. or Pa. L. REv. 1, 4. But see Hammett v. 
Philadelphia, 65 Pa. 146, 152 (1870). In Cary Library v. Bliss, 151 Mass. 364, 25 
N. E. 92 (1890), a state was denied the right to take, by eminent domain, choses 
in action whose only function was the ultimate production of money. Cf. Cincin- 
nati v. Vester, 33 F.(2d) 242 (C.C.A. 6th, 1929) (refusal to allow condemnation 
of land for purpose of later sale at a profit). But these opinions apparently rest 
on the theory that acquisition of money for revenue purposes must be accomplished 
through the taxing power, and are scarcely strong authorities against the exercise 
of eminent domain in the present situation. 


| = 
| 

| 

} 

| 


1934] NOTES 485 


eminent domain, conclusive.?* The principal difficulty lies in the fact 
that eminent domain requires “ just compensation ” — market value as 
of the time of taking ** — to be finally determined by the courts rather 
than by Congress.”* If this be the meaning °° of the words “ equivalent 
amount ”’, the Act in this respect seems constitutional. Although there 
is expressed in the statute no consent to be sued, a prerequisite to ulti- 
mate judicial determination of value, an authorized taking of property 
may be found to raise an implied contract upon which action may be 
brought under the Tucker Act.*° If, on the other hand, the Act was 
properly interpreted by the Secretary of the Treasury to mean compen- 
sation only at face value, then it may well be invalid as an exercise of 
the eminent domain power.*! To save the statute by holding the com- 
pensation clause alone unconstitutional, and substituting therefor the 
implications of the Tucker Act,*? seems unjust in view of the heavy 
criminal penalties consequent upon failure to comply with the executive 
orders. 

Another ground of constitutional attack upon the Act may be that 
the penalties themselves are so excessive as to be a denial of due process 
within the doctrine of Ex parte Young.** In that case the Supreme 


26 Monongahela Navigation Co. v. United States, 148 U. S. 312, 327 (1893); 
Joslin Mfg. Co. v. City of Providence, 262 U.S. 668, 678 (1923) ; United States v. 
McIntosh, 2 F. Supp. 244, 251 (E. D. Va. 1932). 

27 Monongahela Navigation Co. v. United States, 148 U. S. 312 (1893); Sea- 
board Air Line Ry. v. United States, 261 U. S. 299 (1923) ; Brooks-Scanlon Corp. 
v. United States, 265 U. S. 106 (1924). 

28 Monongahela Navigation Co. v. United States, 148 U. S. 312, 327 (1893); 
United States v. New River Collieries Co., 262 U. S. 341 (1923); Davis v. Newton 
Coal Co., 267 U. S. 292, 301 (1925). 

29 The Court might well assume this meaning if the interpretation of the Secre- 
tary of the Treasury makes the constitutionality of the Act doubtful. Cf. Russian 
Volunteer Fleet v. United States, 282 U. S. 481 (1931). 

80 24 Stat. 505 (1887), 28 U. S. C. § 41 (20) (1926). Cf. United States v. 
Great Falls Mfg. Co., 112 U. S. 645 (1884) ; United States v. Lynah, 188 U. S. 445 
(1903) ; Hurley v. Kincaid, 285 U. S. 95 (1932); see Note (1925) 38 Harv. L. Rev. 
1104, 1105-07; Brandeis, J., dissenting, in Portsmouth Harbor Land & Hotel Co. 
v. United States, 260 U. S. 327, 331-32 (1922). 

The taking may precede a judicial hearing if adequate provision for a future 
determination of value is made. Sweet v. Rechel, 159 U. S. 380, 399, 403 (1895); 
Joslin Mfg. Co. v. City of Providence, 262 U. S. 668 (1923); Hurley v. Kincaid, 
285 U.S. 95 (1932); Lee v. United States, 58 F.(2d) 879 (App. D. C. 1932). It 
may be, however, that no such adequate provision is made where, as in the present 
situation, authorization for the judicial hearing must be found outside the statute, 
and heavy criminal penalties for violation are imposed. 

81 Cf. Monongahela Navigation Co. v. United States, 148 U.S. 312, 327 (1893) ; 
Albert Hanson Lumber Co. v. United States, 261 U. S. 581 (1923) ; United States v. 
McIntosh, 2 F. Supp. 244, 251 (E. D. Va. 1932) ; Peirce v. Bangor, 105 Me. 413, 74 
Atl. 1039 (1909) ; Im re Fisher, 178 Pa. 325, 35 Atl. 922 (1896). But cf. Wolfe v. 
Hurley, 46 F.(2d) 515 (W. D. La. 1930), aff'd, 283 U. S. 801 (1931). 

82 This procedure was followed in several cases where the suit was for compen- 
sation for the taking, or to enjoin the taking, and where no criminal action was 
involved. See Great Falls Mfg. Co. v. Attorney General, 124 U..S. 581, 596-97 
(1888) ; Hurley v. Kincaid, 285 U. S. 95 (1932); cf. Crozier v. Fried. Krupp Ak- 
tiengesellschaft, 224 U. S. 290 (1912) ; see Note (1925) 38 Harv. L. REv. 1104, 1106, 
n.12. But cf. Rockaway Pacific Corp. v. Stotesbury, 255 Fed. 345 (N. D. N. Y. 
1917). 83 209 U.S. 123 (1908). 
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Court said that a statute of doubtful legality which imposed such heavy 
punishment that it tended to preclude resort to the courts to test its 
validity, and enforcement of which might result in an irretrievable dep- 
rivation of property, was unconstitutional on its face.** Yet this reason- 
ing has been employed in subsequent decisions only as a basis for 
enjoining enforcement of a statute as a whole, or as precluding the im- 
position of its criminal provisions, until its constitutionality on other 
grounds has been finally determined, and not as a reason for holding the 
whole enactment ipso facto invalid.** Moreover, the rule of Ex parte 
Young may not apply to the Gold Hoarding Act, since it does not seem 
to threaten irreparable loss,** and the heavy penalties imposed may well 
be necessary to its proper enforcement.*’ 

More forceful is the objection that the privilege against self-incrimina- 
tion guaranteed by the Fifth Amendment invalidates both the statutory 
provision authorizing compulsory reports, and the executive orders under 
it.*° If the Act be construed as allowing the use of compulsion to obtain 
confessions of its violation from the violators themselves, it would 
certainly contravene the privilege.*® The same contention may be made 
as to the President’s order of August 28th, for this apparently leaves 
persons who were “ hoarders ” under his previous decree still subject to 


34 209 U. S. at 147-48. 

35 Missouri Pac. Ry. v. Tucker, 230 U. S. 340 (1913) ; Truax v. Raich, 239 U. S. 
33 (1915) ; Oklahoma Operating Co. v. Love, 252 U. S. 331 (1920) ; Oklahoma Gin 
Co. 


v. Oklahoma, 252 U. S. 339 (1920) ; see Wadley Southern Ry. v. Georgia, 235 
U. S. 651, 662-63 (1915); cf. Terrace v. Thompson, 263 U. S. 197 (1923). The 
broad language of Ex parte Young was doubtless designed to give force to the argu- 
ment that the suit was not one against the state within the prohibition of the 
Eleventh Amendment. Although the greater number of decisions have been con- 
cerned with state statutes, the doctrine has been applied to federal enactments. 
Hammer v. Dagenhart, 247 U. S. 251 (1918); Hill v. Wallace, 259 U. S. 44 (1922). 

86 Should the statutes and orders prove invalid, a person who has turned over 
his gold might conceivably recover it from the government on the theory that 
it was obtained by duress. Cf. Oceanic Steam Nav. Co. v. Stranahan, 214 U. S. 
320 (1909) ; Atchison, T. & S. F. Ry. v. O’Connor, 223 U.S. 280 (1912). And he 
would doubtless also have a right to recover the market value of his gold. See 
note 32, supra. 

37 Cf. Some Legal Aspects of the National Industrial Recovery Act (1933) 47 
Harv. L. REv. 85, 93. 

38. See Hanna, supra note 14, at 636; Note (1933) 67 U.S. L. REv. 217, 225, 229. 

39 Boyd v. United States, 116 U. S. 616 (1886) ; Counselman v. Hitchcock, 142 
U. S. 547 (1892); McCarthy v. Arndstein, 266 U. S. 34 (1924); cf. Brown v. 
Walker, 161 U.S. 591 (1896). A difficult situation would be presented if the Court 
were willing to consider the provision requiring reports as separate, holding uncon- 
stitutional only those parts of the statute and orders relating to the prohibition of 
hoarding. On the theory that an unconstitutional statute is void ab initio, Marbury 
v. Madison, 1 Cranch 137 (U. S. 1803), it might be urged that compelling reports of 
gold hoardings did not violate the privilege, since the information required was not 
in fact incriminating. The privilege is generally considered to protect only where the 
information would tend to subject one to criminal liability and not where it might 
only subject to prosecution. See 4 WicmorE, Evipence (1923) §§ 2279, 2281; 
Brown v. Walker, 161 U.S. 591, 608 (1896). But cf. Counselman v. Hitchcock, 142 
U. S. 547, 585 (1892). It may be doubted that a court, even if willing to separate 
the two parts of the statute, would accept this technical argument when passing on 
the privilege, asserted as a defense to an indictment for failing to report. 
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prosecution for that offence; *° hence, in reporting their ownership of 
gold they would be disclosing incriminating facts. And since no amnesty 
clause is contained in either statute or order, they would seem uncon- 
stitutional, at least if their sole objective is to obtain evidence of guilt.** 
Judge Woolsey’s argument does not seem convincing: that if the reports 
are needed for other reasons, such as to frame additional currency regu- 
lations, they may be upheld because one who desires to exercise his 
privilege should challenge the right of the government to the information 
in his return, rather than abstain from making one.** It may be doubted 
that Congress can validly make the exercise of the privilege so hazard- 
ous; certainly the tremendous penalties make reliance thereon a danger- 
ous gamble. 

Should none of these various constitutional barriers prove insurmount- 
able, it is unlikely that the Act will be overthrown on the ground that 
it violates the vaguely defined principle of separation of powers.** That 
this objection, which is common to most of the emergency legislation, is 
of dubious validity has already been pointed out in this REvIEw in con- 
nection with another phase of the Administration’s program.** More 


40 See note 16, supra. 

41 Counselman v. Hitchcock, 142 U.S. 547 (1892) ; United States v. Lombardo, 
228 Fed. 980 (W. D. Wash. 1915), aff'd on other grounds, 241 U. S. 73 (1916); cf. 
Boyd v. United States, 116 U. S. 616 (1886). But cf. United States v. Mulligan, 268 
Fed. 893 (N. D. N. Y. 1920). Even though a gold hoarder elects to make a 
return and not take the chance of relying on his privilege, the heavy penalties im- 
posed for failure to comply with the order might lead the court to hold the report 
an involuntary confession, not admissible as evidence. Cannan v. United States, 
19 F.(2d) 823 (C. C. A. sth, 1927) ; see Wan v. United States, 266 U.S. 1, 14-15 
(1924); cf. Chafee, The Progress of the Law, 1919-1921 (1922) 35 Harv. L. Rev. 
302, 439. 

42 The Supreme Court has held that this is the proper procedure where the 
privilege is urged as a justification for refusal to make an income tax return. 
United States v. Sullivan, 274 U. S. 259 (1927); cf. United States v. Murdock, 284 
U. S. 141 (1931) ; Peacock & Co. v. Pratt, 121 Fed. 772 (C. C. A. oth, 1903). But 
that situation seems clearly distinguishable, since the claim of privilege, if valid, 
would probably not cover the entire return, and since those who would incrimi- 
nate themselves by filing a full income tax statement constitute but a small pro- 
portion of all the persons affected by the statute. See United States v. Sullivan, 
supra, at 263-64. However, the right of the government to compel statements of all 
goods brought into the country, even though importation of the goods in question 
is a criminal act, has been upheld. United States v. Sischo, 262 U. S. 165 (1923); 
United States v. Dalton, 286 Fed. 756 (W. D. Wash. 1923). 

43 For discussions of this general subject, see Note (1933) 31 Micu. L. Rev. 786; 
Cheadle, The Delegation of Legislative Functions (1918) 27 YALE L. J. 892. These 
writers conclude that the real standard is whether Congress has indicated its pri- 
— a and has defined, as clearly as possible, the limits of the power 
conferred. 

44 See Some Legal Aspects of the National Industrial Recovery Act (1933) 47 
Harv. L. Rev. 85, 93-95. The objection that the statute delegates the power to 
make an act a crime seems answered by the decisions of United States v. Grimaud, 
220 U. S. 506 (1913), and Avent v. United States, 266 U.S. 127 (1924), which held 
that Congress could validly provide that violation of orders of an executive or 
administrative official, within a field in which it had authorized such orders, should 
be a criminal offense. 

There may be some doubt whether, by its use of the term “ hoarding ”, Congress 
sufficiently defined the power which it was giving to the President. The term was 
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weight attaches to Judge Woolsey’s holding that the President’s orders 
were in excess of the powers delegated to him in the Act; specifically, 
that the executive decree of August 28th was invalid as the exercise of 
a power of requisition given only to the Secretary of the Treasury.* 
But this order, unlike its predecessor, did not expressly require that all 
gold be turned over to the government; instead, it merely provided 
criminal penalties for the continuance of hoarding.** It is true that the 
order in effect results in requisition, since sale to the government is 
virtually the only avenue of disposal, but it is difficult to agree that the 
regulation was not authorized under the President’s broad power to 
“ regulate and prohibit ” the hoarding of gold.*7 Indeed, it may plausi- 
bly be argued that the power to prohibit hoarding in a time of financial 
stringency envisages its use directly to accomplish concentration of 
bullion in the Treasury. If this be so, the power of the President and of 
the Secretary of the Treasury are co-extensive rather than mutually 
exclusive, and the President’s orders are subject only to the limitations 
already discussed. 

The general conclusion seems clear that the Act, insofar as it author- 
izes the requisition of gold, is within the power of Congress. More 
doubtful, however, are the provisions for compensation and the means 
adopted for enforcement. Whether or not the Supreme Court will find 
the cumulative effect of the various technical weaknesses which have 
been pointed out sufficient to invalidate the executive orders, cannot with 
any certainty be predicted. 


THE PROVABILITY OF FUTURE RENT CLAIMS IN BANKRUPTCY. — 
The past few years of financial stringency have seen a signal increase 
in both the use and abuse of bankruptcy to avoid either economically 


considered definite enough to sustain convictions under the Lever Act of 1917. 
Merritt v. United States, 264 Fed. 870 (C. C. A. gth, 1920) ; United States v. Swed- 
low, 264 Fed. 1016 (D. Colo. 1920) ; see Note (1925) 38 Harv. L. Rev. 963. But cf. 
United States v. Cohen Grocery Co., 255 U. S. 81 (1921) ; Standard Chemicals & 
Metals Corp. v. Waugh Chemical Corp., 231 N. Y. 51, 131 N. E. 566 (1921). 

45 See Campbell v. United States, N. Y. L. J., Nov. 17, 1933, at 1813, 1814-15. 

46 The order reads: “. . . no person shall hold in his possession or retain any 
interest, legal or equitable, in any gold coin, gold bullion, or gold certificates situated 
in the United States. . . .” Section 5; see C. C. H., op. cit. supra note 5, at 718. 

47 In several cases in which the government attempted to set up the lack of 
authority of an administrative officer as a defense to actions for compensation for 
property requisitioned by him, the Supreme Court refused to concern itself with 
niceties as to where the power given to one executive ceased and that given to 
another began. Cf. Omnia Commercial Co. v. United States, 261 U. S. 502, 508 
(1923); International Paper Co. v. United States, 282 U. S. 399, 406 (1931). But 
cf. Hooe v. United States, 218 U.S. 322 (1910) ; United States v. North Am. Trans. 
& Trading Co., 253 U. S. 330 (1920). However, in a case such as the present one, 
which involves criminal liability for disobedience to an order, the Court would 
doubtless consider the problem of authorization more carefully. See 3 WILLOUCHBY, 
Tue ConstiTuTIonAL Law or THE UNITED STATES (1929) § 1085. 
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disastrous or often merely undesirable leases.‘ Chain stores, in particu- 
lar, have availed themselves of this ready device for scaling down over- 
head to meet diminished income.” As a result, attention has been 
sharply focused on the unsatisfactory status of claims for future rent. 
In the usual case, the landlord is not only deprived of his tenant, but 
also receives no dividend on his loss, which may be fully as great as that 
suffered by other creditors. From the bankrupt’s viewpoint, too, there 
may be hardship; unless the tenant is a corporation dissolved in conse- 
quence of bankruptcy,* or unless all obligations under the lease are ter- 
minated by reéntry,* personal liability for rent or for damages generally 
continues despite discharge.® The policy of the Bankruptcy Act is there- 
fore violated in two respects: a particular class of creditors is discrimi- 
nated against, and the bankrupt’s slate is not wiped clean of debt.° 
The fundamental difficulty lies in the carry-over of an obsolete and 
artificial land law into the interpretation of a statute designed primarily 
to meet practical business needs.’ Common-law notions of the issuance 
of rent out of the land on rent day * were early thought to compel the 
conclusion that claims for rent to fall due after bankruptcy were not 
provable, since they were not then fixed obligations of the bankrupt.® 
This principle of construction has been uniformly applied; *° it has 
endured despite pressure upon the courts to apply to rent cases the 
holding in Central Trust Co. of Illinois v. Chicago Auditorium Ass’n ** 


1 See Douglas and Frank, Landlords’ Claims in Reorganizations (1933) 42 YALE 


L. J. 1003, 1008. 
2 See Smith, Chain Stores and the Lease Plague (1932) 58 FINANCIAL WorLpD 


367. 

3 See Douglas and Frank, supra note 1, at 1007. This argument was given 
weight by the court in allowing the landlord’s claim in Jn re Mullings Clothing Co., 
238 Fed. 58 (C. C. A. 2d, 1916). 

4 Unless there is an express stipulation for damages, a retaking of possession 
by the landlord releases the bankrupt tenant from his obligation to pay rent in 
the future. South Side Trust Co. v. Watson, 200 Fed. 50 (C. C. A. 3rd, 1912); 
In re Gallacher Coal Co., 205 Fed. 183 (N. D. Ala. 1913) ; Im re Lasker Co., Inc., 
251 Fed. 53 (C. C. A. 3d, 1918). But the reéntry must be for the purpose of ter- 
minating the lease. McDonnell v. Woods, 298 Fed. 434 (C. C. A. 1st, 1924.) 

5 In re Goldberg, 52 F.(2d) 156 (S. D. N. Y. 1931) ; In re Hubbard, 57 F.(2d) 
213 (W. D. N. Y. 1932). Under the earlier cases, however, the bankruptcy of the 
tenant constituted an absolute termination of the lease, so that the landlord had 


no further claim for rent. In re Jefferson, 93 Fed. 948 (D. Ky. 1899) ; In re Hays, _ 


Foster & Ward Co., 117 Fed. 879 (W. D. Ky. 1902). 

6 See Williams v. United States Fidelity Co., 236 U. S. 549, 554 (1915). 

7 See McLaughlin, Amendment of the Bankruptcy Act (1927) 40 Harv. L. Rev. 
583, 608; Radin, Claims For Unaccrued Rent in Bankruptcy (1933) 21 Cauir. L. 
Rev. 561, 562. 

8 See Co. Litt, *292b, § 513. 

® Fidelity Safe Deposit & Trust Co. v. Armstrong, 35 Fed. 567 (C. C. S. D. 
Ohio 1888) ; Watson v. Merrill, 136 Fed. 359 (C. C. A. 8th, 1905) ; Wells v. Twenty- 
First St. Realty Co., 12 F.(2d) 237 (C. C. A. 6th, 1926): 

10 In Gardiner v. Butler & Co., 245 U.S. 603, 605 (1918), Mr. Justice Holmes 
declared, in answer to an argument that the landlord should have a provable claim, 
even though the lease contained no provision for damages, “ Of course there are 
plausible analogies for the contention. But the law as to leases is not a matter of 
logic in vacuo; it is a matter of history that has not forgotten Lord Coke.” 

11 240 U. S. 581 (1916). 
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that bankruptcy constitutes an anticipatory breach of contract, and that 
damages for such breach, however hard to compute, are provable.!? 

Resort to covenants allowing the landlord to reénter and terminate the 
lease after bankruptcy, and yet obligating the tenant to pay damages, 
met a similar fate. In re Roth & Appel,’* followed in a long line of 
cases,'* held that claims predicated upon such covenants could not be 
allowed. The decision was rested on two grounds: (1) since reéntry 
was necessary before liability attached, the claim was not provable un- 
der Section 63a(4) of the Bankruptcy Act, construed to allow proof only 
of contract obligations absolutely owing at the time of the petition; *° 
(2) the amount of the claim was subject to so many contihgenties as to 
be impossible of liquidation.*® 

So matters stood until 1931, when the decision in Maynard v. Elliott ** 
catalyzed thought on the subject. In allowing proof of a contingent 
claim arising from the bankrupt’s endorsement of a note not due until 
after the bankruptcy, the Supreme Court declared that Section 63a(4) 
of the Bankruptcy Act was not to be interpreted to prohibit proof of a 


12 The contention that bankruptcy should be considered an anticipatory breach 
of a lease was successfully urged in Jn re Bissinger Co., 5 F.(2d) 106 (N. D. Ohio 
1925). This decision was, however, reversed by the circuit court on the basis of 
the traditional distinction between leases and other contracts. Wells v. Twenty-First 
St. Realty Co., 12 F.(2d) 237 (C. C. A. 6th, 1926). Many state courts, consider- 
ing leases in other connections, have treated leases as ordinary contracts. Campbell 
v. McLaurin Inv. Co., 74 Fla. so1, 77 So. 277 (1917) ; Wilson v. National Ref. Co., 
126 Kan. 139, 266 Pac. 941 (1928); Kahlkoff v. Nelson, 60 Minn. 284, 62 N. W. 
332 (1895). 

13 181 Fed. 667 (C. C. A. 2d, 1910). 

14 E.g., Slocum v. Soliday, 183 Fed. 410 (C. C. A. 1st, 1910) ; Im re Goldberg, 
52 F.(2d) 156 (S. D. N. Y. 1931) ; In re Hubbard, 57 F.(2d) 213 (W. D.N. Y. 1932). 

15 Section 63 of the Bankruptcy Act, 30 Stat. 562 (1898), 44 U. S. C. § 103 
(1926), provides: “ (a) Debts of the Bankrupt may be proved and allowed against 
his estate which are (1) a fixed liability, as evidenced by a judgment or instrument 
in writing, absolutely owing at the time of the petition against him, whether then 
payable or not, . . . (4) founded upon an open account, or upon a contract ex- 
press or implied . . . (b) Unliquidated claims against the bankrupt may, pursuant 
to application to the court, be liquidated in such manner as it shall direct, and 
may thereafter be proved and allowed against his estate.’ The court held that 
the section must be read as a whole, and that there should be read into 63a(4) 
the requirement of 63a(1), that the claim to be provable must have been ab-. 
solutely owing at the time the petition was filed. Accord: Colman Co. v. Withoft, 
195 Fed. 250 (C. C. A. oth, 1912) ; Im re Hutchcraft, 247 Fed. 187 (E. D. Ky. 1917). 
Contra: Moch v. Market St. Nat. Bank, 107 Fed. 897 (C. C. A. 3rd, 1901) ; In re 
—_ eH Fed. 923 (D. R. I. 1906) ; In re Caloris Mfg. Co., 179 Fed. 722 (E. D. 

‘a. IQIO). 

This objection to the provability of rent claims could have been circumvented 
by a stipulation that bankruptcy of the tenant should ipso facto terminate the 
lease. In re Desnoyers Shoe Co., 227 Fed. 401 (C. C. A. 7th, 1915), cert. denied, 
239 U.S. 649 (1916) ; In re Twentieth Century Millinery Exchange, Inc., 41 F.(2d) 
237 (S. D. N. Y. 1930); cf. Im re Clark Shoe Co., 211 Fed. 341 (D. Mass. 1913). 
Landlords, however, generally feel that it is to their best interests to reserve an 
option. See Radin, supra note 7, at 561. 

16 Although the case has been taken to establish this proposition, the court ap- 
parently overlooked the fact that the landlord had, prior to suit, relet the premises 
for the balance of the term, so that his damages were in fact readily ascertainable. 

17 283 U. S. 273 (1931) ; cf. Schwabacher and Weinstein, Rent Claims in Bank- 
ruptcy (1933) 33 Cov. L. REv. 213. 
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claim founded upon a contract merely because the obligation was not 
absolutely owing at the time of the petition.‘* In a dictum, however, 
the Court conceded that some obligations may be so contingent as to 
render any claim upon them incapable of proof.1® Whether a damage 
covenant of the type considered in Jn re Roth & Appel falls within this 
exceptional category is not at all clear from the opinion, even though 
the first ground of that case as a solely decisive factor was overruled. 
Recently, however, in Manhattan Properties, Inc. v. Irving Trust Co.,”° 
this issue was squarely presented to the Circuit Court of Appeals for 
the Second Circuit. A landlord, having reéntered upon the premises 
after the tenant’s bankruptcy, sought to prove a claim for damages 
founded upon the lessee’s express covenant to indemnify him each 
month for the deficiency between the rent reserved and the amount 
received from reletting. The court, although recognizing that under 
Maynard v. Elliott the claim was not invalid merely because it was not 
absolutely owing at the time the petition was filed, nevertheless disal- 
lowed it on the ground that the damages were incapable of ascertain- 
ment.?_ From this view Judge Learned Hand dissented.? 

If the decision is to be supported, it must be on the ground that there 
is some insuperable difficulty of computation peculiar to rent damage 
claims. Yet Jn re National Credit Clothing Co.,*° decided in the sev- 


18 Jt is significant that the Supreme Court expressly stated that the construc- 
tion of the Bankruptcy Act adopted in Jn re Roth & Appel, 181 Fed. 667 (C. C. A. 
2d, 1910), was untenable. See note 15, supra. 

19 “That some contingent claims are deemed not provable does not militate 
against this conclusion. The contingency . . . may be one beyond the control of 
the creditor, and dependent on an event so fortuitous as to make it uncertain 
whether liability will ever attach. ... Or, the contingency may be such as to 
make any valuation of the claim impossible, even though liability has attached. 
Of this latter class was the claim upon the bankrupt’s contract to pay his divorced 
wife a specified amount annually so long as she should remain unmarried, proof 
of which was for that reason rejected in Dunbar v. Dunbar, [190 U. S. 340 (1903) J, 
see Atkins v. Wilcox, 105 Fed. 595.” See 283 U.S. 273, 278 (1931.) 

Atkins v. Wilcox, cited by the Court as a case in which the damages were too 
contingent to be proved, involved a claim upon a lease covenant. 

20 66 F.(2d) 470 (C. C. A. 2d, 1933), cert. granted, Nov. 10, 1933. 

21 Compare Brown v. Irving Trust Co., 66 F.(2d) 473 (C. C. A. 2d, 1933), 
cert. granted, Nov. 10, 1933, decided together with the Manhattan Properties case, 
in which proof of a claim was disallowed upon almost identical facts, except that 
the tenant, instead of promising to pay monthly deficiencies, covenanted to in- 
demnify the lessor for losses suffered during the entire balance of the term. In both 
cases the argument was made that the measure of damages should be the difference 
between the present value of the lease and the rent reserved. Although the court 
intimated that such a measure would be sufficiently definite to allow proof, it pointed 
out that this was not the agreement of the parties. 

22 Although Judge Hand wrote the majority opinion, he expressed disagree- 
ment with the decision of the other members of the bench that, under the rule of 
In re Roth & Appel, the claim was too speculative in amount to be proved. 
“. .. It seems to me that the basis of the doctrine disappears once contingent 
claims are held to be provable. That has now been authoritatively declared, and 
I think we should make the necessary adjustments.” See 66 F.(2d) 470, 472 
(C. C. A. 2d, 1933). 

23 66 F.(2d) 371 (C. C. A. 7th, 1933). The court’s decision was confined to 


a holding that the claim was provable, ascertainment of its amount being left for 
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enth circuit two days before the Manhattan Properties case, allowed 
proof of a claim for damages under a similar indemnity covenant where 
the breach of the lease occurred before the bankruptcy, but where the 
problem of liquidation was as grave as that in the present decision.”* 
Of even more importance is the fact that the Supreme Court in the 
Chicago Auditorium case had already held valid a claim based on an 
anticipatory breach of a contract to make annual payments for a cab 
privilege, revocable by the grantor, even though, as Judge Hand pointed 
out, “the uncertainties attendant upon any future installments were 
as great as in the case of a covenant to pay rent under a lease”. *° 
Maynard v. Elliott likewise involved a claim which, at the time of filing 
the petition, was highly speculative in amount.”® No logical or prac- 
tical reason suggests itself for distinguishing the Manhattan Properties 
case from these others. Indeed, the only explanation for the decision 
seems to be that constant reiteration of the principle enunciated in Jn re 
Roth & Appel has made it appear as an inflexible rule of law.” 

Even if the case is sustained by the Supreme Court, however, not 
every avenue of relief will necessarily be closed to the landlord. He may 
be able to avoid the difficulty of liquidation, and thus obviate the only 
express ground for the holding, by stipulating for a measure of damages 
by which the amount of his loss may be more or less exactly ascer- 
tained.”* A provision that in case of reéntry after bankruptcy the tenant 
shall be liable for the difference between the rent reserved and the fair 
rental value of the property for the balance of the term should serve to 
accomplish this purpose. In the analogous situation of a suit against 
a receiver on such a covenant, the Supreme Court allowed recovery, 
declaring that such a provision for liquidation was “ familiar and 
fair ’.2® A covenant providing for the payment as damages of a defi- 


determination by the referee. An intimation was made, however, that the dif- 
ference between the present rental value of the premises and the rent reserved 
should be the basis of computation, even though such a measure had not been 
stipulated for. 

24 In several other cases the difficulty of ascertaining the landlord’s loss from 
breach of a lease, or of a contract to take a lease, was not considered sufficient to 
bar recovery. Jn re Mullings Clothing Co., 252 Fed. 667 (D. Conn. 1918) ; Huyler’s 
v. Ritz-Carlton Restaurant & Hotel Co., 6 F.(2d) 404 (D. Del. 1925) ; Leo v. 
Pearce Stores Co., 57 F.(2d) 340 (E. D. Mich. 1932). 

25 See 66 F. (2d) 470, 471 (C. C. A. 2d, 1933). 

26 Although the maker of the note was in fact insolvent before the petition 
was filed, the Court did not allude to this in its opinion. Unless it was assumed 
that default would occur prior to the liquidation of the plaintiff’s claim, the case 
would seem strong authority for allowing proof of claims even though they are 
very uncertain. 

27“. | . the rule of Jn re Roth & Appel is too firmly established to be departed 
from by this court.” Swan, J., in In re Metropolitan Chain Stores, Inc., 66 F.(2d) 
482, 484 (1933). 

28 To prove a claim under a lease covenant, the landlord must stipulate that 
upon reéntry after bankruptcy, the tenant shall become liable for damages and not 
for future rent. Cf. Wilson v. Pennsylvania Trust Co., 114 Fed. 742 (C. C. A. 3d, 
1902); In re Miller Bros. Grocery Co., 219 Fed. 851 (C. C. A. 6th, 1915); In re 
Frey, 26 F.(2d) 472 (E. D. Pa. 1928). 

29 See Wm. Filene’s Sons Co. v. Weed, 245 U.S. 597, 602 (1918); cf. Gardiner 
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nite sum or of a definite proportion of the future rents may likewise be 
held provable if the amount fixed approximates the probable loss.*° If, 
however, the measure is purely arbitrary, such as a provision for ac- 
celeration of all future rents, it may constitute a penalty and for this 
reason be unenforceable.** 

That the form of the lease should weigh so heavily in determining the 
provability of future rent seems unfortunate. The far-sightedness of 
counsel for one landlord in inserting a particular type of damage cove- 
nant is hardly sufficient reason to allow him to prove in full, while an- 
other landlord, less ably advised, is denied proof of any claim, since the 
real intention of both is, in practice, about the same. A lease is gen- 
erally thought of in the business community, not as creating an interest 
in the land, but as a contract for its use, little distinguishable from other 
bargains for continuous benefits,** either in the intent of the parties, or 
in their position after bankruptcy. Nevertheless, the body of precedent 
disallowing proof of future rent as such is too great to be overthrown 
except by amendment to the Bankruptcy Act,** which, in the light of 
its legislative history,** is probably not soon to be expected. And, al- 


v. Butler & Co., 245 U.S. 603 (1918) ; In re Twentieth Century Millinery Exchange, 
Inc., 41 F.(2d) 237 (S. D. N. Y. 1930). But cf. Slocum v. Soliday, 183 Fed. 410 
(C. C. A. 1st, 1910). 

30 In In re Schechter, 39 F.(2d) 18 (C. C. A. 3d, 1930), the landlord was 
allowed to prove a claim under a lease giving him the power to fix the proportion 
of the rent to become due as damages upon bankruptcy of the tenant. Cf. Board 
of Commerce of Ann Arbor v. Security Trust Co., 225 Fed. 454 (C. C. A. 6th, 1915) ; 
see Kothe v. Taylor Trust, 280 U. S. 224, 227 (1930); In re McAllister-Mohler 
Co., 46 F.(2d) 91, 95 (S. D. Ohio 1930). 

31 In Kothe v. Taylor Trust, 280 U. S. 224 (1930), the Supreme Court refused 
to allow proof of a claim based on a lease covenant providing for the acceleration 
of all future rent upon the bankruptcy of the lessee. The Court declared that since 
there was no apparent relation between this measure of damages and the probable 
loss of the lessor, the provision constituted a penalty. In view of the fact that the 
covenant would operate solely against the bankrupt’s estate, so that the tenant 
would have nothing to lose by agreeing to pay an exorbitant sum, thus unfairly 
discriminating against his other creditors, the reasoning of the decision seems 
clearly sound. 

32 See Radin, supra note 7, at 562-63; cf. note 12, supra. 

33 See McLaughlin, supra note 7, at 605. The author suggests that the Act 
should be so amended as to make bankruptcy an anticipatory breach of every 
executory contract, and that an unexpired lease should, for this purpose, be con- 
sidered an executory contract. 

Another possible source of relief is state legislation, which is generally recog- 
nized in bankruptcy proceedings to the extent of giving landlords priority when, 
by state law, they are entitled to a lien for rents to accrue within a specified period 
after the adjudication. Martin v. Orgain, 174 Fed. 772 (C. C. A. sth, 1909), cert. 
denied, 216 U. S. 619 (1909) ; In re Keith-Gara Co., 203 Fed. 585 (E. D. Pa. 1913) ; 
Courtney v. Fidelity Trust Co., 219 Fed. 57 (C. C. A. 6th, 1914). Contra: In re 
Abrams, 200 Fed. roos (N. D. Iowa 1913); Im re Grand Leader, Inc., 50 F.(2d) 
264 (S. D. Tex. 1930). The inevitable lack of uniformity of state law is probably 
the chief objection to this form of relief. 

34 Although landlords’ claims for future rent were expressly included in the 
composition and extension sections of the 1933 Amendments to the Act, Congress 
failed to make any similar provision for their provability in bankruptcy. 47 Star. 
c. 204, § 1 (1933) ; see 76 Conc. REC. 4905, 4906, 5135 (1933); Douglas and Frank, 
supra note 1, at 1009. A contention that the new provisions should be interpreted 
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though damage covenants offer some relief, the unequal treatment thus 
far accorded them leaves dubious the effect of all but the most adroitly 
drafted clauses. Here, judicial reform may do much. A readjustment 
of viewpoint in the direction suggested by Judge Learned Hand in the 
Manhattan Properties case *° would greatly reduce, if not altogether re- 
move, many of the perplexing uncertainties in what is now at best an 
anomalous situation. 


UNDUE PREFERENCE IN RaILroaD Rates: Texas & Paciric Ry. v. 
Unitep States. — The pages of American railroad history are filled 
with the story of the constant fight waged by shippers against carriers 
to wipe out prejudicial rates. Of recent years, this controversy has re- 
volved largely about the proper interpretation and application of Sec- 
tion 3 of the Interstate Commerce Act, making it unlawful for carriers 
to give “ undue preference ” or advantage to any person or locality.’ 
Increasing pressure has been put on the Commission to interpret this 
provision as a broad grant of power to determine fair handicaps in inter- 
sectional competition. This was strongly urged in the bitterly contested 
Lake Cargo Coal cases; * it was the basis of the long dispute between 
Boston, New York, Philadelphia, and Baltimore for the coveted Atlantic 
export trade. The Commission, however, consistently took a conserva- 
tive view of its own authority, adhering in a long line of decisions * to 
the doctrine that no order could be issued under Section 3 unless the 
defendant carrier controlled both the preferential and prejudicial rates. 
Finally, in 1929, the Commission reversed its position and imposed a 
rate differential in a case involving two sets of tariffs not controlled by 
the same railroad.* However, when this order was reviewed by the Su- 


to apply to bankruptcy cases was rejected in Manhattan Properties, Inc. v. Irving 
Trust Co., 66 F.(2d) 470 (C. C. A. 2d, 1933). 
85 See note 22, supra. 


1“... it shall be unlawful for any common carrier subject to the provisions of 
this act to make or give any undue or unreasonable preference or advantage to any 
particular person, . . . or locality, or any particular description of traffic, in any 
respect whatsoever, or to subject any person, . . . or locality, or any particular 
description of traffic, to any undue or unreasonable prejudice or disadvantage in 
any respect whatsoever.” 24 Stat. 380 (1887), 41 STAT. 479 (1920), 49 U.S. C. 
§ 3 (1) (1926). In 1920 other provisions were added to Section 3, but reference in 
this discussion is made only to what is now the first paragraph. 

2 The more important cases are Boileau v. Pittsburgh & L. E. R. R., 24 I. C.C. 
129 (1912) ; Lake Cargo Coal Rates, 1925, 126 I. C. C. 309 (1927); Lake Cargo 
Coal to Lake Erie Points, 139 I. C. C. 367 (1928); Anchor Coal Co. v. United 
States, 25 F.(2d) 462 (S. D. W. Va. 1928) (order in previous case enjoined) ; United 
States v. Anchor Coal Co., 279 U. S. 812 (1929) (reversed and dismissed as moot). 

8 E.g., Ashland Fire Brick Co. v. Southern Ry., 22 I. C. C. 115 (1911); Salt 
Cases of 1923, 92 I. C. C. 388 (1924); Allen Mfg. Co. v. Alabama Great So. R. R., 
126 I. C. C. 515 (1927); Hallsboro Mfg. Co. v. Atlantic Coast Line R. R., 157 
I. C. C. 124 (1929). The cases are collected in 2 InTERstaTE CommeERcE AcTS 
ANNOTATED (1930) 1161-66. 

4 Galveston Comm. Ass’n v. Galveston, H. & S. A. Ry., 160 I. C. C. 345 (1929). 
See note 8, infra. 
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preme Court in Texas & Pacific Ry. v. United States,®° the Commission 
was reversed and its earlier doctrine declared to be the proper interpreta- 
tion of the statute. At the same time, by resting the reversal on the 
alternative holding that a port is not such a locality as is protected by 
Section 3, the Court seemingly went out of its way further to limit the 
scope of the Commission’s authority. 

New Orleans and the Texas ports around Galveston are competitors 
for the export freight originating in northern Texas, Oklahoma, and 
southern Kansas. Transportation conditions to both points are similar,® 
but Galveston has a decided natural advantage in distance, in some 
instances as great as 45 per cent. Nevertheless, the carriers, by equaliz- 
ing the Galveston and New Orleans rates, neutralized this advantage, 
resulting in a diversion of most of the freight to New Orleans because 
of its superior shipping facilities. The Texas & Pacific,’ extending from 
New Orleans to El Paso, passed through the origin territory, and con- 
‘trolled the rate from this area to New Orleans. Although it also par- 
ticipated in joint rates from stations on its own lines to the Texas ports, 
its rails did not enter Galveston, and its share of the total north-south 
traffic was comparatively small. Despite this fact, the Commission, 
on the complaint of Galveston, ordered a rate spread in favor of the 
Texas ports, and made its order binding on the Texas & Pacific.’ A bill 
to enjoin enforcement was dismissed by the District Court,® but this de- 
cree was reversed by a bare majority of the Supreme Court.?° 

The first ground upon which the Court placed its decision — that a 
port is not a “locality ” within the meaning of Section 3 — seems of 
doubtful validity. No justification for such a limitation can be found 
in the comprehensive words cf the Interstate Commerce Act, and the 
majority’s conclusion that since the original Act was designed chiefly 


5 289 U. S. 627, decided May 29, 1933, (1933) 28 Int. L. Rev. 555; (1933) 20 
Va. L. REv. 117. 

6 One point of dissimilarity, not considered sufficient by the Commission to 
warrant refusal of relief, is that the Texas & Pacific has a preponderance of west- 
bound freight so that empties have to be hauled to New Orleans anyway, and are 
available to carry the export traffic at a low out-of-pocket cost. 

7 Another carrier, the Louisiana Railroad & Navigation Co., was in all the steps 
of this case in the same position as the Texas & Pacific, but for convenience will not 
be separately considered. 

8 The case came up for three hearings before the Commission. The first time, 
an order was issued against the Texas & Pacific, as well as others, on the ground 
that it was controlled by the Missouri Pacific, which had a line to Galveston. 
Galveston Comm. Ass’n v. Galveston, H. & S. A. Ry., 100 I. C. C. 110 (1925). On 
the second hearing, the finding as to control was reversed, and the Texas & Pacific 
exempted. 128 I. C. C. 349 (1927). On the final determination, this second finding 
was adhered to over the protest of several Commissioners, but the order was applied 
to the Texas & Pacific despite this fact. 160 I. C. C. 345 (1929). 

® Texas & Pacific Ry. v. United States, 42 F.(2d) 281 (S. D. Tex. 1930). One 
judge dissented. 

10 Texas & Pacific Ry. v. United States, 289 U. S. 627 (1933). Mr. Justice 
Roberts wrote the opinion of the Court. Mr. Justice Stone wrote a dissenting 
opinion in which Chief Justice Hughes and Justices Brandeis and Cardozo 
concurred. 
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to protect shippers, “ locality ” signifies only a place of origin or des- 
tination of freight, has little support in the legislative history of the 
bill. Had the exclusion of ports been contemplated, precise language 
to that effect would probably have been employed, for evidence of dis- 
crimination against interior gateway cities was presented to the con- 
gressional committee in charge of the Act.’* Certainly the need of ports 
for protection against prejudicial rates should be an important consid- 
eration in construing the statute. Galveston’s loss of all the business 
incident to the import and export traffic— shipping, warehousing, 
lightering, insurance, and banking — is surely as great as that suffered 
by a producing area subjected to similar prejudice.1* Under the present 
decision a port like Boston, which is not served by any strong railroad 
primarily dependent upon it, will be relatively helpless in the establish- 
ment of competitive rates.'* 

Of more importance, the Court in interpreting “ locality ” apparently 
misconstrued a long line of decisions to the contrary by the Commission, - 
which from the beginning assumed that ports were protected.*® To be 
sure, as the Court points out, no relief under Section 3 was ever granted 
in the Atlantic port differential controversy,’* but this only demonstrates 
the Commission’s hesitancy to disturb a rate relationship which for 


11 The speeches on the bill cited by the court show only the predominant intent 
to protect shippers. See 17 Conc. REc. 3471, 3472, 7277, 7294 (1886). Apparently 
no one indicated any purpose to limit the broad language of the statute. 

12 See REPORT OF SENATE SELECT COMMITTEE ON INTERSTATE COMMERCE (Testi- 
mony) (1886), e.g. 653-54, 743, 882. 

13 The economic interest of ports and gateways in securing traffic is shown by 
the fact that they find it worth while to advertise in order to persuade shippers to 
route freight through them. See (1933) 52 Trarric Worip 786 (Seattle), 788 
(St. Louis), No. 19, inside back cover (Norfolk). For a description of some of 
the complicated schemes, involving large investments, necessary to handle through 
traffic in gateway cities, see DAGGETT, PRINCIPLES OF INLAND TRANSPORTATION (1928) 
412-36. 

14 Boston’s principal railroads are either associated with carriers which naturally 
favor another port (B. & A.—N. Y. Central) or their lines end at the Hudson 
River gateways where the freight must be carried by railroads which favor other 
ports. It is thus at a disadvantage as compared with Baltimore, Philadelphia, and 
New York, which are served by through roads from the differential territory. 
While the carriers from Boston can get reasonable divisions, they are not in a posi- 
tion to compete in lowering export rates. See Maritime Ass’n of Boston Chamber 
of Commerce v. Ann Arbor R. R., 95 I. C. C. 539, 566 (1925). 

15 In the Matter of Export Trade of Boston, 1 I. C. C. 24 (1887); Toledo 
Produce Exchange v. Lake Shore & Mich. So. Ry., 5 I. C. C. 166 (1892) ; New York 
Produce Exchange v. Baltimore & O. R. R., 7 I. C. Rep. 612 (1898). 

16 Maritime Ass’n of Boston Chamber of Commerce v. Ann Arbor R. R., 95 
I. C. C. 539 (1925); Baltimore Chamber of Commerce v. Ann Arbor R. R., 159 
I. C. C. 691 (1929). Boston and New York have uniformly had the same export 
rate, while Philadelphia has had a differential under New York, and Baltimore has 
had the lowest rate of all. Boston has sought a lower tariff than New York, and 
Baltimore has asked for a greater spread than it was given. In one case the Com- 
mission did set a schedule of fair differentials, but the carriers submitted the dispute 
to them voluntarily, so the case is not a direct holding. In the Matter of Differential 
Rates, 11 I. C. Rep. 13 (1905). The whole history of the Atlantic port differentials 
is discussed, together with the considerations which entered into their establishment 
and maintenance, in DatsH, ATLANTIC PorT DIFFERENTIALS (1918). 
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many years had been the basis of the distribution of the export traffic 
between the cities involved. A holding that ports were not protected 
as localities was never used to escape a decision on the merits; on the 
contrary, the Commission has often acted under Section 3 to relieve 
other gateways.’7 Even the Atlantic port differentials seemed about 
ripe for change until the Supreme Court handed down its present 
decision.*® 

The narrow interpretation adopted is the more striking in that the 
decision could have been placed entirely on the second and much less 
doubtful ground relied on by the Court, that control of both rates by 
the same carrier is a prerequisite to action under Section 3. The origin 
of this doctrine is the Ashland Fire Brick '® case, decided by the Com- 
mission in 1911. Complaint was made by brick manufacturers near 
Ashland, Kentucky, that the rates to Birmingham which were given to 
their competitors in St. Louis were unduly prejudicial since, despite Ash- 
land’s advantage in distance, its rate to Birmingham was higher than the 
Birmingham-St. Louis tariff. The Louisville & Nashville R. R., which 
carried freight from both points of origin to the common destination, 
controlled the Ashland rate, but the St. Louis tariff was set by the Frisco. 
Faced with this situation, the Commission decided that it could issue no 
order under Section 3. The Frisco did not serve the Ashland shippers, 
and hence was guilty of no wrong to them. And, while the participa- 
tion of the Louisville & Nashville in both rates made it responsible for 
the preference, it had no control over the St. Louis rate, which was the 
one really disturbing the relationship. Although the Louisville & Nash- 
ville could have removed the prejudice by lowering the Ashland rate, 
the Commission felt that it should not issue an order unless the carrier 
affected could eliminate the preference by changing either of the rates 
which caused it. The Texas & Pacific in the present case seems to 
be in much the same position as was the Louisville & Nashville, since 
it participated in traffic to both points but set the tariff to only one 
of them.”° 
The Ashland doctrine, however, by no means necessitated the instant 


17 Savannah Bureau of Freight and Transportation v. Louisville & N. R. R., 
8 I. C. Rep. 377 (1900), injunction against enforcement denied, Interstate Commerce 
Comm. v. Louisville & N. R. R., 118 Fed. 613 (C. C. S. D. Ga. 1902); Mobile 
Chamber of Commerce v. Mobile & O. R. R., 57 I. C. C. 554 (1920); City of 
Oswego v. Baltimore & O. R. R., 146 I. C. C. 293 (1928). 

18 See dissenting opinions in Baltimore Chamber of Commerce v. Ann Arbor 
R. R., 159 I. C. C. 601, 698, 712, 718 (1929). 

19 Ashland Fire Brick Co. v. Southern Ry., 22 I. C. C. 115 (1911). 

20 A practical distinction may be pointed out in that the Texas & Pacific con- 
trolled the rate which the Commission proposed to affect, while the Louisville & 
Nashville did not. As a result, the order against the Texas & Pacific in the instant 
case would have been effective to cause the desired rise in the New Orleans rate, 
whereas the Louisville & Nashville could comply only by lowering its Ashland 
tariff, which was not the intention of the Commission. Some weight was attached to 
this fact by the dissent in the principal case, and by the Commission in recent cases. 
See City of Oswego v. Baltimore & O. R. R., 146 I. C. C. 293, 303-05 (1928). 
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decision ; *4 between the two cases lies a body of Supreme Court prece- 
dent which had been thought materially to alter the original rule.” 
Section 3 orders issued by the Commission were upheld in cases where 
the defendant railroad, although it controlled both the preferential and 
prejudicial service, was left no practical choice of alternatives. For 
example, in Chicago, Indianapolis & Louisville Ry. v. United States,”* a 
carrier which had granted trackage rights to several other railroads, re- 
dounding to the benefit of the shippers thereon, refused to grant the 
same trackage rights to the complainants. While technically the car- 
rier could have obeyed the Commission’s order to remove the resulting 
prejudice either by cancelling the existing arrangements or by entering 
into new arrangements with the lines discriminated against, the latter 
course was in effect forced upon it by the financial loss which the other al- 
ternative would have entailed. In United States v. Illinois Central 
R. R.** the Supreme Court went even further and seemed to have dis- 
carded the Ashland doctrine entirely. In that case the Fernwood & Gulf, 
a short independent line, joined with the Illinois Central in rates to the 
Ohio River which were higher than the corresponding rates given by the 
Illinois Central to shippers from the same blanket territory. An order 
under Section 3 against the Fernwood & Gulf was upheld even though 
the carrier did not serve the preferred points and did not control either 
rate.*° The decision is the more striking because the order which was 
issued against the Illinois Central would alone have eliminated the 


21 The Court reasoned that since the Commission had uniformly adhered to the 
Ashland case, it could not change its decision. In the abstract, it seems that the 
Commission should be as free to change its mind as a court. And it is difficult to 
see why the same policy which causes weight to be given to the opinion of the 
Commission in the first place should not apply equally to a well considered reversal 
of that opinion. The argument of the majority, however, has been used before. See 
United States v. Chicago, N. S. & M. R. R., 288 U. S. 1, 12, 13 (1933). But see 
Houston, E. & W. Texas Ry. v. United States, 234 U. S. 342, 359 (1914). An 
analogous doctrine has been applied to executive construction of statutes. United 
States v. Alabama Great So. R. R., 142 U. S. 615 (1892) ; Hewitt v. Schultz, 180 
U. S. 139 (1901). But in those cases capital had been invested in reliance on the 
original interpretation, which does not appear to be the situation in the instant case. 

22 The Commission gave thorough consideration to the Supreme Court decisions 
and decided that the rule of the Ashland case had been repudiated. See Galveston 
Comm. Ass’n v. Galveston, H. & S. A. Ry., 160 I. C. C. 345, 358 (1929). Mr. 
Justice Stone likewise thought that the previous Supreme Court cases were incon- 
sistent with the result reached by the majority. 

23 270 U.S. 287 (1926). On similar facts, the same result was reached in United 
States v. Pennsylvania R. R., 266 U. S. 191 (1924) ; Virginian Ry. v. United States, 
272 U.S. 658 (1926). 

24 263 U. S. 515 (1924). The case of Wyoming Ry. v. United States, which 
presented substantially the same situation, was disposed of in the same opinion. 

25 The court in its opinion said: “ By joining with the Illinois Central in estab- 
lishing the prejudicial through rate from Knoxo, the Fernwood & Gulf became as 
much a party to the discrimination practiced, as if it had joined also in the lower 
rates to other points which are alleged to be unduly preferential.” Jd. at 520. It 
is difficult to see from this statement how, under the Ashland case, the carrier was 
a party to the discrimination, creating the inference that it is immaterial whether 
or not it joins in both rates. 
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prejudice, and the affirmance of the order against the Fernwood & Gulf 
was, therefore, unnecessary to effectuate the Commission’s purpose. 
Nevertheless, the revival of the Ashland rule in the present case, while 
out of line with this recent trend,”* can be supported by several cogent 
arguments. Judged by any traditional standards, it is difficult to see 
how a carrier, by transporting to one point, comes under a duty to an- 
other point beyond its area of service; *’ if there is no duty, there can 
be no wrong. Therefore, if the statute is to be interpreted in the light 
of the common-law concept of duty,”® a railroad is not liable under Sec- 
tion 3 aS causing an undue preference unless it dictates both rates. 
Furthermore, if an order is entered against a carrier which controls 
the two tariffs, it may gain on one of its lines a good deal of the freight 
diverted from the other, and its loss is therefore not likely to be as seri- 
ous as in a situation where it is not effectively competing in both 
routes.2® Some weight must also be attributed to the danger of giving 
the Interstate Commerce Commission too much power over the economic 
structure of the country; °° the rule of the principal case materially cuts 
down the number of situations which might otherwise be remedied un- 


26 This is strongly indicated by the fact that Mr. Justice Brandeis, who wrote 
the opinion in every case dealing with the Ashland doctrine since he came on the 
bench, dissented in the instant case. In addition to the cases cited in notes 23 and 
24, supra, see St. Louis S. W. Ry. v. United States, 245 U. S. 136 (1917); Central 
R. R. of N. J. v. United States, 257 U. S. 247 (1921). 

27 “ What Congress sought to prevent by that section . . . was not differences 
between localities in transportation rates . . . but unjust discrimination between 
them by the same carrier or carriers”. Central R. R. of N. J. v. United States, 257 
U. S. 247, 259, 260 (1921). This statement was thought at the time to have defi- 
nitely settled the interpretation of the Act. See Biklé, The Power of the Inter- 
ecg Commerce Commission to Prescribe Minimum Rates (1922) 36 Harv. L. 

28 The common-law tort of discrimination comprehended only preference be- 
tween shippers served by the defendant. See 2 Hutcuinson, Carriers (3d ed. 
1906) § 512. That the Commission had the common-law concept in mind in decid- 
ing the Ashland case appears from the following: “ It seems unnecessary here to 
state that the power has not been lodged with this tribunal to equalize economic 
advantages, to place one market in competition with another, or to treat all rail- 
roads as part of one great whole, apportion to each a certain territory, or to require 
all to meet upon a common basis at all points.” See Ashland Fire Brick Co. v. 
Southern Ry., 22 I. C. C. 115, 121 (1911) ; cf. Texas & Pacific Ry. v. Abilene Cotton 
Oil Co., 204 U. S. 426, 439 (1907). 

29 Where, as in the principal case, an order under Section 3 forces the withdrawal 
from one line without a compensating gain on the other, it would seem arguable 
that the carrier is being deprived of its right to compete without due process of law. 
Cf. Illinois Central R. R. v. United States, 3 F. Supp. 1005 (D. Del. 1933). But cf. 
United States v. American Ry. Express Co., 265 U. S. 425 (1924). 

80 Many thoughtful critics have deemed the questions involved in intersectional 
discrimination too great in their economic effects to be properly handled by an 
administrative body. See Robinson, The Hoch-Smith Resolution and the Future 
of the Interstate Commerce Commission (1929) 42 Harv. L. Rev. 610, 612; Biklé, 
Book Review (1923) 36 Harv. L. Rev. 897, 898; cf. Mansfield, The Hoch-Smith 
Resolution and the Consideration of Commercial Conditions in Rate-Fixing (1931) 
16 Corn. L. Q. 339, 358. Numerous dicta by the Supreme Court show that, at least 
before 1920, the Act was not considered to give the Commission power to determine 
the proper sphere of competition of any industrial group. See, e.g., Southern 
Pacific Co. v. Interstate Commerce Comm., 219 U. S. 433, 443-44 (1911); Inter- 
state Commerce Comm. v. Diffenbaugh, 222 U. S. 42, 46 (1911). 
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der Section 3, and, as a practical matter, limits the application of orders 
under that section to preferences arising within any one railroad group 
district.** This delimitation of the Commission’s jurisdiction should 
decrease the political pressure put upon it, and to some extent obviate 
the popular dissatisfaction which in the past often accompanied the Com- 
mission’s decisions in bitter intersectional disputes such as the Lake 
Cargo Coal Cases.** 

To these arguments in support of the majority decision, however, 
there are persuasive answers. It may be strongly urged that the words 
of Section 3 should be interpreted, not by the common-law standard 
of duty only to the district actually served, but rather by the new 
standard, apparent in several other provisions of the Transportation Act, 
of duty to the shipping public generally. If the purpose of the Act is 
considered to be the creation of an adequate national transportation 
system,** the obligations of each member of that system clearly extend 
beyond its immediate area of service. The provisions for consolida- 
tion ** and compulsory extension of lines *° are indicative of this. And 
perhaps the strongest argument for such a concept is furnished by the 


31 The railroads of the country tend to divide themselves into groups with 
roughly defined geographical limits. Only when the competing localities are within 
such a group is it possible to have the rates to both points controlled by the same 
carrier. Thus, an order may issue against carriers carrying freight from Oswego 
and Buffalo, N. Y., to New York City, but not against those running from Syracuse 
and New Orleans to Chicago. City of Oswego v. Baltimore & O. R. R., 146 I. C. C. 
293 (1928) ; cf. Salt Cases of 1923, 92 I. C. C. 388 (1924). 

2 See cases cited in note 2, supra. The issue in this litigation was the amount 
of spread between the rates on coal from the Pennsylvania-Ohio and the West 
Virginia-Kentucky coal fields to Lake Erie points. A large differential in favor of 
the northern area was necessary to overcome its greater production costs. The 
decisions favored first one section, then another. The political pressure exerted upon 
the Commission has probably never been greater. The Virginia legislature issued 
formal warnings against continued favoritism toward the north. See N. Y. Times, 
Feb. 4, 1928, at 21. Bitter charges were made on the floor of Congress. See e.g., 
69 Conc. Rec. 3146-56 (1928). Commissioner Esch was refused reappointment by 
the Senate for having changed his vote, allegedly under political duress. See 
N. Y. Times, March 7, 1928, at 18; March 8, at 24; March 17, at 1. The whole 
story of the political effect of these cases and the tampering with the Commission 
during the Coolidge and Hoover administrations is related in MANSFIELD, THE LAKE 
Carco Coat Rate Controversy (1932). See also Arnold, Notes (1928) 34 W. Va. 
L. Q. 272-82, 365-66. The cause of a great deal of this bitterness has been elimi- 
nated since the Hoch-Smith Resolution, requiring the Commission to consider 
the depressed condition of certain industries in making rates, has been held ineffec- 
tive. Ann Arbor R. R. v. United States, 281 U. S. 658 (1930). 

83 Cases like the New England Divisions Case, 261 U. S. 184 (1923), where 
divisions of joint rates were altered on the ground of the greater need of the New 
England roads for revenue, and Dayton-Goose Creek Ry. v. United States, 263 
U. S. 456 (1924), upholding the recapture clause, show that the need of a well- 
balanced transportation structure may to a very substantial degree override the 
interests of the individual carriers. See MANSFIELD, op. cit. supra note 32, at 209; 
Note (1933) 46 Harv. L. Rev. 1301, 1305-07. 

84 4r Stat. 480 (1920), 49 U. S. C. §5 (1926), as amended by 48 Star. 217 
(1933). Consolidation is not compulsory, but every inducement is given the carriers 
to comply with the Commission’s plan. 

85 41 Strat. 478 (1920), 49 U. S. C. §1 (21) (1926). For discussions of the 
scope of this section, see Notes (1933) 46 Harv. L. Rev. 1301, (1933) 42 YALE L. J. 
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Commission’s minimum rate power.** Since this power is specifically 
applicable to cases of undue prejudice, a preferential rate can be elimi- 
nated by its exercise without allowing a carrier any choice of alterna- 
tives, and hence presumably without the necessity of a finding that the 
railroad controls both rates. This provision of the Act has been recog- 
nized by the Commission as affecting Section 3,°7 and the Supreme 
Court used it as a partial justification for its decision in the Jllinois 
Central case.** Certainly if the problem of disproportionate rates is 
considered from the standpoint of the complainants, rather than that of 
the carrier, the continuance of the Ashland doctrine seems unfortunate. 
The need for a uniform rate structure should not depend for its satisfac- 
tion on the existence of what, from the viewpoint of the public, is the 
purely fortuitous circumstance that one carrier controls both the preju- 
dicial and preferential rates.*® 

If, as seems likely, grievances against rate preferences involve in- 
creasingly larger geographical areas,*° the Court’s concept of a carrier’s 
duty may not long withstand the demand for socialization of transpor- 
tation services in the interest of all shippers, regardless of territorial 
limitations. There are several ways in which this demand can be met. 
Amendment of the statute would of course be the most satisfactory 
method,‘ but the pendency in Congress of many immediately pressing 
issues makes such revision improbable. A course more likely to be pur- 
sued is the employment of the minimum rate power.*? While the Com- 
mission has been very conservative in its use of this remedy,** a desire 
to circumvent the present decision may to some extent overcome its hesi- 


36 When the Commission finds that a rate is unduly preferential or prejudicial or 
“otherwise in violation of any of the provisions of this Act”, it may prescribe 
maximum and/or minimum rates to remedy the situation. 41 Strat. 484 (1920), 
49 U.S. C. $15 (1) (1926). 

87 See Galveston Comm. Ass’n v. Galveston, H. & S. A. Ry., 160 I. C. C. 345, 
357 (1929); cf. Lake Cargo Coal to Lake Erie Points, 139 I. C. C. 367, 385-87 
(1928) ; VANDERBLUE AND BurcEss, Rariroaps — Rates, SERVICE, MANAGEMENT 
(1923) 63, 64. But see Biklé, supra note 27, at 23-24. 

38 See United States v. Illinois Cent. R. R., 263 U.S. 515, 525 (1924), supra 
note 24. See also Stone, J., dissenting, in Texas & Pacific Ry. v. United States, 289 
U. S. 627, 668-69 (1933); Jefferson Island Salt Mining Co. v. United States, 6 
F.(2d) 315, 318 (N. D. Ohio 1925). 

39 See MANSFIELD, Op. cit. supra note 32, at 233. 

40 The complaints of prejudice in recent years have involved, in some cases, 
practically the whole of an industry. The best examples are the Sugar Cases of 
1922, 81 I. C. C. 448 (1923), and the Salt Cases of 1923, 92 I. C. C. 388 (1924). 

41 It is possible that in amending the statute to give ports the protection of 
Section 3, Congress might violate the Constitutional provision that “ No preference 
shall be given by any regulation of commerce or revenue to the ports of one state 
over those of another... .” U.S. Const. Art. I, §9. This question was argued 
in the instant case but not decided. It seems absurd, however, to say that an effort 
to eliminate undue preference may be condemned as establishing a preference. Cf. 
Gene? of Comm. of N. Y. v. New York C. & H. R. R. R., 24 I. C. C. 55, 61 

1912) 

42 Mr. Biklé urges that the grant of the power to fix minimum rates was not 
intended to affect the rule of the Ashland case. See Biklé, supra note 27, at 23-24. 
43 See Sugar Cases of 1922, 81 I. C. C. 448, 472 (1923). 
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tancy. Such action was in fact taken in the Salt Cases of 1923,** and 
the order sustained by the District Court.** But a possible difficulty 
with this remedy must be noted. The Court may in the future apply its 
definition of “‘ undue preference ” in Section 3 as meaning only a prefer- 
ence between shippers served by the same carrier, to the identical words 
in Section 15, which defines the limits of the minimum rate power. A 
ground of distinction can be found, however, in the fact that during the 
thirty years which separated the enactment of the two provisions the 
concept of the public duty of a carrier had been materially broadened.*® 
And even if the minimum rate power is not available to prevent all cases 
of undue prejudice, eo nomine, the worst evils can still be eliminated 
by the Commission through its power to impose minimum rates where a 
railroad’s existing tariffs are so low as to disrupt the whole rate struc- 
ture of the district, thereby depressing the rates of competing lines to a 
non-compensatory level.*7 Finally, the Commission might conceivably 
resort to a finding that one of the two tariffs causing the preference is 
“relatively unreasonable ”, justifying the imposition of a maximum 
rate.*® This device, although sometimes used in the past, involves a 
distortion of the concept of reasonableness and is not generally regarded 
with favor.*® 

Whether or not the Texas & Pacific case will have a lasting effect 
upon the future development of railroad regulation depends chiefly on 
the willingness of the Commission to pursue one or another of these 
courses. The conservative attitude taken by the majority of the Su- 
preme Court in the present decision will undoubtedly give the Commis- 
sion pause before it uses other means to accomplish the same result, 
especially in view of the inherent difficulty of determining the merits of 
most claims of intersectional preference.°® On the other hand, if the 
trend toward governmental supervision over business continues, and if a 
situation clearly calling for remedy presents itself, the Commission may 
well feel justified in reverting to the highly socialized concept of a car- 
rier’s duty which it adopted in the instant case, although the expression 
given to this view will probably be in the form of a minimum rate, 
rather than a Section 3, order. 


44 92 I. C. C. 388 (1924). Many of the salt producing localities applied for 
relief against alleged preferences and unreasonable rates from the respective points 
of manufacture to Chicago. Several complaints, notably that of the Michigan 
producers against New Orleans carriers, were denied under Section 3 because no 
carrier participated in both rates, but the inequality was recognized, and on the 
basis of both preference and non-compensatory rates, a minimum was imposed. 

“s Jefferson Island Salt Mining Co. v. United States, 6 F.(2d) 315 (N. D. Ohio 
1925). 
46 The Court in the present case apparently recognized that there was ground 
for distinction between the phrase as used in the two sections, for it expressly 
reserved the question whether the case would be decided the same way if a minimum 
rate order had been issued. 47 See Biklé, supra note 27, at 25, 26, 30. 

48 Lake Cargo Coal to Lake Erie Points, 139 I. C. C. 367 (1928). 

#9 See Commissioner Eastman’s concurring opinion, id. at 395. 

50 See Mansfield, supra note 30, at 351. 
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THE SEARCH FOR NEw Sources OF REVENUE. — Four years of de- 
clining incomes and collapsing property values have reduced the yield 
of income and inheritance taxes‘ and rendered almost unbearable the 
burdens of the general property tax.” At the same time unemployment 
relief and stimulation of business by government expenditure have hin- 
dered budget reduction.* Legislatures have been forced into a frenzied 
hunt for revenue in the face of constitutional limitations, popular resist- 
ance, and a similar search among the limited available sources by other 
taxing authorities.* 

Recent developments in income and inheritance taxation illustrate all 
three of these difficulties. Comprehensive employment of income taxes 
by the nation ° makes every state imposition result in a double burden. 
Nevertheless, thirteen states have adopted such levies in the last three 
years,° and the same period has seen both state and national governments 
increasing rates and cutting down exemptions.” Excessive inheritance 


1 Federal corporate income tax collections fell $633,848,351, individual income 
tax collections $719,654,182, and estate tax collections $17,347,312 between 1930 and 
1932. See REporT oF COMMISSIONER OF INTERNAL REVENUE (1930) 94; id. (1932) 64. 

2 See Dousite Taxation, Report of a Sub-Committee of the House Committee 
on Ways and Means, 72d Cong. 2d Sess. 111; Shipley, Js Real Estate Taxed Exces- 
sively and Inequitably, in CuRRENT PROBLEMS IN PuBLic Finance (CCH, 1933) 
73, 74- 

3 See Hopkins, A Statement to American Legislators (Sept., 1933) STATE Gov. 8; 
Bliven, The Progressive Viewpoint on Federal Expenditures, in CURRENT PROBLEMS 
IN PuBtic FINANCE 135. 

4 This discussion will make no attempt to treat the modifications of the general 
property tax made necessary by depression conditions. Even the treatment of other 
types of taxes can be little more than an outline of some of the more important de- 
velopments since 1930, so great has been the legislative activity in this field. See 
Heer, New Deals in Taxation (Sept., 1933) STATE Gov. 3-7. 

5 44 Stat. 10-69 (1926), 26 U.S. C. §§ 931-1072 (1926) ; see REPORT ON DOUBLE 
TAXATION, op. cit. supra note 2, at 72 et seq. 

6 Ala. Acts 1933, nos. 125, 169, pp. 116, 150; Ariz. Laws 1933, c. 39, (1933) 11 
Tax Mac. 185; IpaHo Cope (1932) tit. 61, §§ 2401-78, Laws 1933, c. 159; Ill. Laws 
1st Spec. Sess. 1931-32, p. 91 (unconstitutional, see note 14, infra); Kan. Laws 
1931, c. 300 (constitutional amendment approved in 1932, see (Feb. 24, 1933) Tax 
Lecis. BULL. 31), Laws 1933, c. 320; Minn. Laws 1933, c. 405; Mont. Laws 1933, 
cc. 83, 181; N. M. Laws 1933, c. 85; S. D. Laws 1933, c. 184, § 2d (part of general 
gross income tax, see note 44, infra); TENN. Cope (1932) § 1123(32)—(75); UTan 
Rev. Stat. (1933) tit. 80, c. 14; Vt. Acts 1931, no. 17, p. 17; Was. Rev. Stat. 
(Remington, 1933) § 11200(1)—(26) (unconstitutional, see note 15, infra) ; see also 
Inv. Ann. Stat. (Baldwin, Supp. 1933) § 14416(3)f (1% flat rate as part of gross 
cous tax law, see note 44, infra); W. Va. Cope (Michie, Supp. 1933) § 960i 

same). 

7 See, e.g., Miss. Cope Ann. (Supp. 1933) $§ 5033-36; Mo. Stat. ANN. (Vernon, 
1932) pp. 8080-87; N. Y. Tax Law (1909) §§ 351c-d, 362; Wis. Laws Spec. Sess. 
1931, C. 29, 1933, C. 363. 47 STAT. 174-77 (1932), 26 U. S. C. Supp. VI §§ 11-13 
(1932). A subcommitt.2 of the House Committee on Ways and Means has recom- 
mended defining as surtax what has formerly been part of the normal rate, thereby 
further reaching corporate dividends and interest on partially exempt securities, 
which are subject to surtax though not to normal rates. See U. S. News, Dec. 11, 
1933, at 475. See also Seligman, The Fiscal Outlook and the Coérdination of Public 
Revenues, in CURRENT PROBLEMS IN PUBLIC FINANCE 261, 263. 
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taxation, previously relieved to a great extent under the 1926 Act,* which 
allowed state taxes to be credited up to eighty per cent of the Federal 
levy, has again become serious through denial of credit against the addi- 
tional rates of 1932.° The principal disadvantage of doubie estate and 
inheritance taxation is less the danger of declining yields because of ex- 
cessive rates,’° so marked in other forms of levy,'' than the wasteful 
and annoying duplication of effort by administrative officials and tax- 
payers,’* a consideration apparently insufficient to restrain the legisla- 
tures. Constitutional limitations and popular disapproval have proved 
slightly more effective obstacles: rejection of a constitutional amend- 
ment ** and an unfavorable court decision ** resulted in the failure of 
the Illinois income tax. A similar Washington statute was also held 
unconstitutional.’® 

The motor vehicle field has proved a fertile one for recent revenue 
legislation. The history of the gasoline tax has been one of rapid spread 
and almost uninterrupted increase '® although it was exclusively a state 
field until invaded by the Federal Government in 1932.17 Indications 
are that rates are approaching the point of diminishing return in 
some states; * the temporary addition of one half cent in the federal 


8 44 Stat. 70 (1926), 26 U.S. C. $ 1093 (1926). 
® 47 STAT. 243-45 (1932), 26 U.S. C. Supp. VI §$§ 535-36 (1932) ; Iowa Cope 
(1931) $§ 7312d-1, 7313; Wis. Laws 1933, c. 363, §3. Many provisions have been 
passed to take advantage of the 80% federal credit. See, e.g., ALA. Cope (Michie, 
Supp. 1932) Const., art. XXI, § 219; Inv. Ann. Stat. (Baldwin, Supp. 1933) 
§ 14396(38); Wis. Stat. (1931) §$§ 72.50-72.61. The federal gift tax has been 
matched in at least one state. 47 STAT. 245-47 (1932), 26 U. S.C. Supp. VI §§ 550- 
80 (1932); Ore. Laws 1933, Cc. 427. 

10 See Patterson, A Critical Appraisal of Our Federal Tax Policy, in CURRENT 
PROBLEMS IN PuBLic FINANCE 172, 177-78. As long as the rates do not substan- 
tially confiscate income they will probably not affect efforts to earn, though they 
may encourage evasion or drive the taxpayer to a jurisdiction with lower taxes. See 
Groves, Uniformity in State and Local Taxation, id. at 276, 281. 

11 See note 18, infra; (July, 1933) STATE Gov. 8. 

12 See Seligman, supra note 7, at 261, 267; Haig, The Relation of the Tax Sys- 
tems of State and Nation, in MActLt, LecTuREs ON TAXATION (1932) 215, 224 et seq. 

13 See (1932) 10 TAx MAc. 401, 402. 

14 Bachrach v. Nelson, 349 Ill. 579, 182 N. E. 909 (1932) (unconstitutional as 
+ argo the provision for taxes proportional to value), (1932) 46 Harv. L. 

339- 
15 Culliton v. Chase, 25 Pac.(2d) 81 (Wash. 1933). In Minnesota and Idaho 
proposed amendments permitting income taxes were defeated; the legislatures never- 
theless imposed levies on income. See (Feb. 24, 1933) Tax Lects. Buty. 31; Minn. 
Laws 1933, c. 405; Ipano CopE (1932) tit. 61, §§ 2401-78. The Idaho statute hes 
been held constitutional. Diefendorf v. Gallet, 51 Idaho 619, 10 Pac.(2d) 307 
(1932). Other statutes have been upheld despite provisions like those which in- 
validated the Illinois law. Featherstone v. Norman, 170 Ga. 370, 153 S. E. 58 
(1930) ; Bacon v. Ranson, 56 S. W.(2d) 786 (Mo. 1932) ; O’Connell v. State Board 
of Equalization, 25 Pac.(2d) 114 (Mont. 1933); see Barnett, An Income Tax Law 
in Illinois (1932) 27 Iv. L. Rev. 119; (1932) 46 Harv. L. REv. 339. 

16 See FEDERAL AND STATE Tax Systems (Tax Research Foundation, 3d ed. 1932) 
107; Crawford, Our Gaso/ine Government (Sept., 1932) StaTEe Gov. 5-8. 

17 47 Stat. 266-67 (1932), 26 U. S.C. Supp. VI p. 544 (1932). 

18 The collections from gasoline taxes declined for the first time during 1931-32; 
in general, the largest decreases appeared in those states with the heaviest levies. 
See (July, 1933) State Gov. 14-15. 
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levy *® and increases in three states were the only developments in this 
direction in 1933.7? More noticeable is the diversion of gasoline revenues 
from the highway purposes to which they are traditionally appropri- 
ated,”* the most striking example being the unearmarked federal levy.?? 
The mileage tax upon motor carriers has been extended,”* and Mary- 
land hit upon the scheme of requiring interstate trucks and buses to pay 
a tax measured by the amount of fuel used within the state, although 
purchased outside.** Additional tolls upon the motor industry are ex- 
cises on motor vehicles and accessories,”® tires and inner tubes,”° and 
lubricating oil.” 

Special imposts upon luxuries have occupied an important place in the 
fiscal arrangements since 1930. Tobacco is a luxury par excellence; 
long a productive source of federal revenue,”* states have burdened it 
increasingly.2® Malt and wort *° and soft drinks ** or their ingredients 
have also been singled out. The Revenue Act of 1932 imposed a variety 


19 48 Strat. 206 (1933). This increase lapsed on Jan. 1, 1934, ov it was lim- 
ited to the period before repeal of prohibition. 48 Strat. 208-09 (193 

20 Del. 1933, see Heer, supra note 4, at 7; O10 Gen. CopE (Baldwin, Supp. 
1933) §$5542(1)-(18); Ore. Laws 1933, c. 428. The additional Ohio tax includes 
other liquid fuels besides gasoline. See also Miss. Cope ANN. (Supp. 1933) § 4789. 

21 See (July, 1933) State Gov. 12; Ames, Taxation Affecting Highway Users, 
in CURRENT PROBLEMS IN PUBLIC FINANCE 218, 220. 

22 See notes 17, 19, supra; see also Inu. Rev. Stat. (Smith-Hurd, 1933) c. 120, 
§ 425, c. 34, § 107i-1 (poor relief and payment of relief bonds) ; La. Const. (Dart, 
1932) art. VIA, § 5 (schools and harbor district expenses) ; N. Y. Tax Law (1909) 
§ 284a (1/3 of total proceeds to general fund) ; On10 Gen. Cope (Baldwin, Supp. 
1933) pp. 16, 42 (poor relief) ; Okla. Laws 1931, c. 66, art. 10 (same); S. D. Laws 
1933, c. 189, § 16 (rural credit bonds) ; U. S. News, Nov. 13, 1933, at 405. 

23 See, e.g., KAN. Rev. Stat. Ann. (Supp. 1931) c. 66, § 1120; Ky. Srar. (Car- 
roll, Supp. 1933) § 2739, j78-79; La. Gen. Stat. (Dart, 1932) § 5180; Minn. Laws 
1931, C. 418, 1933, c. 360; Miss. Cope Ann. (Supp. 1933) § 5627(5)—(6); TENN. 
Cope (Supp. 1933) §1248(6). The trend in registration fees for 1933 was down- 
ward. See Heer, supra note 4, at 7. 

24 Md. Laws 1933, c. §93, § 1. Retaliation by Delaware prevented enforcement. 
See U. S. News, Nov. 13, 1933, at 416. 

25 44 Stat. 261-63 (1932), 26 U. S. C. Supp. VI p. 543 (1932). 

26 47 Stat. 261 (1932), 26 U. S.C. Supp. VI p. 543 (1932). 

27 47 STAT. 259 (1932), 26 U.S. C. Supp. VI p. 542 (1932); N. M. Laws 1933, 
c. 115 (4c per gallon to be used for free text books). - 

28 26 U. S. C. §§ 761-853 (1926); see REPoRT OF COMMISSIONER OF INTERNAL 
REVENUE (1930) 94. 

29 Arx. Dic. Stat. (Crawford & Moses, Supp. 1931) § 9822d (increase); La. 
Gen. Stat. (Dart, 1932) §§ 8734-57; Miss. Cope Ann. (Supp. 1933) App. pp. 528- 
44; On10 Gen. Cope (Baldwin, Supp. 1933) § 5894(1)—(21) ; Okla. Laws 1933, c. 66 
§§ 710-27; Tex. Stat. ANN. (Vernon, 1926) art. 7047cc; see Report ON DOUBLE 
TAXATION, Op. cit. supra note 2, at 170-73. 

80 47 Srat. 260 (1932), 26 U. S. C. Supp. VI p. 542 (1932); Miss. Cope ANN. 
(Supp. 1933) App. pp. 404-11; S. C. Cope (Michie, 1932) § 2555; TENN. CoDE 
(1932) §§ 1192-1212(4), (Supp. 1933) § 1193. 

81 447 STAT. 260, 264-66 (1932), 26 U. S. C. Supp. VI pp. 542, 544 (1932); La 
Gen. Stat. (Dart, 1932) §§ 8758-82; Ore. Laws 1933, c. 133 (largely regulatory). 
The margarine tax has also been popular, probably less for revenue than as a “ pro- 
tective tariff on the cow”. See, e.g., Iowa Cope (1931) § 3100d1-13; Kan. Laws 
1933, c. 321; Ky. Strat. (Carroll, Supp. 1933) § 4224, d1-18; Minn. Laws 1933, 
c. 175; Ore. Laws 1933, C. 442. 
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of special excises.*? That upon toilet preparations has been followed in 
Ohio.** But the attempt of another state to exploit the radio field ** 
was prevented by a court decision holding it an interference with inter- 
state commerce.*® Further development of the luxury harvest, also fol- 
lowed by the states,** is contained in extension of the admissions tax to 
charges over forty cents.*7 An interesting contrast with whatever moral 
considerations may affect the imposition of tobacco taxes is provided 
by a considerable group of statutes legalizing horse-racing and betting, 
apparently for the sake of revenues to be obtained by taxing admissions 
and bets.** One state has even made all gambling legitimate — pro- 
vided a tax is paid.*® Legalization of beer and repeal of the Eighteenth 
Amendment, undeniably influenced by fiscal considerations,*° have made 
available a bonanza which legislatures have not been slow in exploit- 
ing.** Here double taxation presents the special danger of turning in- 
come back to its recent proprietor, the bootlegger.** 

But all other revenue legislation of the depression period is dwarfed in 
significance by the sales tax. Prior to 1930 only Georgia and West Vir- 
ginia had important levies of this kind.** They have since been adopted 


82 On toilet preparations and cosmetics, furs, jewelry, radio sets, mechanical 
refrigerators, sporting goods, firearms, cameras, matches, chewing gum, candy, and 
boats. 47 Stat. 261-70, 277 (1932), 26 U.S. C. Supp. VI p. 543-46 (1932). A tax is 
also imposed on leases of safe deposit boxes. 47 Stat. 276 (1932), 26 U.S. C. 
Supp. VI §§ 1134-38 (1932). To this list might be added the processing taxes of 
the Agricultural Adjustment Act of 1933. 48 STAT. 35-37, 39-41 (1933) ; see Good- 
win, : The Processing Taxes (1933) 11 TAx MAc. 330. 

8 Onto Gen. Cope (Baldwin, Supp. 1933) § 5543(1)-(20). 

34 §. C. Acts 1930, no. 768, p. 1292. 

35 Station WBT, Inc. v. Pouinot, 46 F.(2d) 671 (E. D. S. C. 1931), (1931) 79 
U. or Pa. L. Rev. 1148. 

86 Miss. Cope Ann. (Supp. 1933) App. pp. 399-404; On10 Gen. Cope (Baldwin, 
Supp. 1933) $5544(1)-(18). Several general sales taxes also make special provi- 
sion for admissions or the income from amusements. Okla. Laws Ex. Sess. 1933, 
c. 66, art. 9, § 1055; Utah Laws 2d Spec. Sess. 1933, c. 20, §4d; WasH. Rev. Strat. 
(Remington, 1933) § 8326(2) (ea). 

87 47 Srat. 271 (1932), 26 U. S. C. Supp. VI § 940, n. (1932). 

88 Md. Laws 1933, c. 324 (1% of bets); N. H. Laws 1933, c. 62 (34% of bets) ; 
N. M. Laws 1933, c. 55 (10% of admissions, 5% of betting commissions) ; OHIO 
Gen. Cope (Baldwin, Supp. 1933) § 1079(8) (percentage of commissions progressing 
from 10% on $1000) ; Ore. Laws 1933, c. 397 (24% of gross receipts from betting) ; 
Wasa. Rev. Start. (Remington, 1933) § 8312(1)—(11) (5% of bets and state to have 
privilege of selling motion picture and radio rights); W. Va. Cope (Michie, Supp. 
1933) § 2200(1)—(11) (3% of bets). Resulting income may be considerable. See 
N. Y. Times, July 30, 1933, pt. ITI, at s. 

89 Nev. J aws 1931, c. 99. Government lotteries have been suggested in some 
states. See LU. S. News, Nov. 27, 1933, at 448; Boston Herald, Dec. 5, 1933, at 14. 

40 See 76 Conc. REc. 746-47, 749, 757 (1932) ; N. Y. Times, March 14, 1933, at 1. 

41 See, e.g., 48 STAT. 16-20 (1933); Inv. Rev. Stat. (Smith-Hurd, 1933) c. 43, 
§§ 76-78, 85; Inv. Ann. Stat. (Baldwin, Supp. 1933) § 3696(1)—(41) ; N. C. Cope 
(Michie, Supp. 1933) § 3411(5)—(18); Onto Gen. Cope (Baldwin, Supp. 1933) 
§ 6212(49)-(54). (July, 1933) State Gov. contains a chart showing state laws 
as of May 15, 1933. 

42 See Fospicx and Scott, Towarp Liquor Controt (1933) 111-12; N. Y. 
Times, Nov. 13, 1933, at 2. 

43 Ga. Cope ANN. (Michie, Supp. 1930) § 993(316)— (341) ; W. Va. Cope (Michie, 
1932) §$ 959-75. Both statutes provided for a tax on gross income at rates varying 
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in nineteen states. One type takes the form of a tax upon gross income 
of all business, at rates varying for different classifications.** The sec- 
ond lays a flat rate upon all sales of tangible personal property at re- 
tail.*© A sales tax represents the triumph of fiscal necessity over all 
other considerations, since such levies are generally unpopular *° and are 
considered by many students to have only one merit, productivity.*7 In 
‘two cases enactment has followed the failure of a levy on net income; “* 
two states have allowed their measures to lapse; *® other laws are 
avowedly temporary.®® A variation of the ordinary retail tax attempts 
to avoid unpopularity by capitalizing hostility to chain stores, the rates 
progressing with sales volume.*! Some attempt has been made to avoid 
the most undesirable feature of a sales tax, disproportionately heavy 
burden upon people of small means,*? by exempting staple foods.** The 


according to the type of enterprise. Other states had taxes similar in principle, but 
of limited scope. Pa. Stat. Ann. (Purdon, 1931) tit. 72, §§ 2621-23; Conn. GEN. 
Stat. (1930) §§ 1340-51; Dev. Rev. Cope (1915) §§ 196-08. 

44 Inp. ANN. STAT. (Baldwin, Supp. 1933) § 14416(1)—(30) ; Miss. Laws 1930, 
c. 90, replaced by Laws 1932, c. 90, Miss. Cope Ann. (Supp. 1933) App. pp. 497-514; 
N. D. Laws 1933, c. 261; Ore. Laws 1933, c. 400; S. D. Laws 1933, c. 184; WASH. 
Rev. Stat. (Remington, 1933) § 8326(1)—(30). An Arizona statute was held un- 
constitutional because not passed by the two-thirds vote required for an emergency 
measure. Cox v. Stults Eagle Drug Co., 21 Pac.(2d) 914 (Ariz. 1933). A new law 
has replaced it. See (July 13, 1933) Tax Lecis. BuLL. 3. The Oregon and North 
Dakota statutes were rejected by referenda. See (1933) 22 Nat. Mun. REv. 534; 
N. Y. Times, Sept. 24, 1933, at 2. 

45 Ky. Srar. (Carroll, Supp. 1933) § 4202, a1~12; Inu. Rev. Stat. (Smith-Hurd, 
1933) c. 120, §§ 440-53; Micu. Comp. Laws (Supp. 1933) § 3663(1)—(28); N. Y. 
Tax Law (1909) $§ 390-404; N. C. Code (Michie, Supp. 1933) § 7880(156) (in- 
cludes 1/25% tax on wholesalers) ; Okla. Laws Ex. Sess. 1933, c. 66, art. 9, §§ 1052- 
68; Pa. Stat. Ann. (Purdon, 1931) tit. 72, § 3282; Utah Laws 1933, c. 63, as 
— by Laws 2d Spec. Sess. 1933, c. 20; Calif., see (Oct. 24, 1933) Tax Lects. 

ULL. 3. 

46 Several referenda have resulted in their defeat. See note 44, supra; U. S. 
Daily, Nov. 23, 1932, at 1710; N. Y. Times, Nov. 11, 1932, at 5. See also id., Sept. 
10, 1933, pt. IV, at 8; House Committee on Ways and Means, Hearings on Revenue 
Revision, 1932, 72d Cong. 1st Sess., at 110, 137, 206. 

47 See Sates TAxes, GENERAL, SELECTIVE, AND Retarx (Nat. Ind. Conf. Board, 
1932) 13-14; Shoup, The Rush Toward a Sales Tax (1933) 22 Nat. Mun. REv. 172, 
173, 178; Buehler, The Pros and Cons of General Sales Taxation, in CURRENT PRoB- 
LEMS IN PUBLIC FINANCE 240, 243 et seq. 

48 Tllinois, see notes 13, 14, supra; Indiana, see U. S. Daily, Dec. 28, 1932, 

49 Georgia and Pennsylvania. See Shoup, supra note 47, at 172. 
. C. Cope (Michie, Supp. 1933) § 7880(156)b; N. Y. Tax Law (1909) 
§ 391; S. D. Laws 1933, c. 184, § 21. 

51 Ky. Stat. Ann. (Carroll, Supp. 1933) § 4202, a1-12; Minn. Laws 1933, c. 213 
(license taxes also); Wis. Laws 1933, c. 469 (same) ; ; Vt. Acts 1933, no. 24, p. 24. 
See Krueger, The Taxation of Chain Stores (1933) 11 Tax Mac. 412. Such a tax 
has been held valid. Moore v. State Board of Charities & Corrections, 239 Ky. 729, 
40 S. W.(2d) 349 (1931). Cf. N. M. Laws 1933, c. 73 (license tax graduated ac- 
cording to gross sales). The Mississippi statute of 1930 doubled the retail rates on 
all persons owning more than five stores. Miss. Laws 1930, c. 90, Art. I, § 2c. A 
temporary injunction was affirmed in the Supreme Court, and the provision was 
left out of the 1932 act. Mitchell v. Penny Stores, 284 U.S. 576 (1931), Miss. CopE 
Ann. (Supp. 1933) App. Pp. 497-514. Graduated license taxes on chain stores have 
continually increased in number. See, e.g., Idaho Laws 1933, c. 113; Md. Laws 1933, 
c. 542; W. Va. Cope (Michie, Supp. 1933) $975(r0) ; Legis. (1931) 44 Harv. L. 
Rev. 456; Note (1931) 40 Vate L. J. 431 2 See note 47, supra. 

58 N.C. Cope (Michie, Supp. 1933) § 7880(156)f; N. Y. Tax Law (1909) § 390. 
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most serious objection to this expedient is administrative complication in 
classifying and keeping separate records of taxable and other sales.*+ 
An unexpected difficulty is illustrated by a recent decision holding un- 
constitutional the first Illinois statute which attempted to avoid part of 
the double taxation necessarily accompanying a general sales tax by ex- 
cepting sales of already burdened gasoline.*® 

However, this catalogue of the more important taxes does not exhaust. 
the list of legislative efforts. The capital stock and excess profits taxes 
of the National Industrial Recovery Act,°* though lapsing with repeal, 
may find their way into the next revenue bill.°’ Increased imposts upon 
the issue and transfer of securities,°* special taxes on their income,*® 
stamp duties on deeds,®° have been adopted by state and nation. The 
Federal Government has invaded the public utility field with excises upon 
the transportation of oil by pipe line,®* electrical energy,®? and tele- 
phone, telegraph, and radio messages.®* The states, too, have supple- 
mented their previous impositions in this field.“* The two cent tax on 
checks is familiar.®* Several states have taxed billboard advertising 
and vending machines.** A further expedient, notable in postal rates,°* 
is increasing the amount demanded for certain governmental services. 


54 See Graves, The New York Retail Sales Tax (1933) 11 Tax Mac. 252; SALES 
Taxes, GENERAL, SELECTIVE, AND RETAIL 19. 

55 Winter v. Barrett, 352 Ill. 441, 186 N. E. 113 (1933), (1933) 47 Harv. L. 
Rev. 143. The Washington statute was upheld in spite of an agricultural exemption. 
State ex rel. Stiner v. Yelle, 25 Pac.(2d) 91 (Wash. 1933). 

56 48 Strat. 207-08 (1933). 

57 See (1933) 11 Tax Mac. 385. 

58 47 Stat. 272-74 (1932), 26 U. S. C. Supp. VI §§ 900-08, nn. (1932); Fra. 
Comp. Laws (Supp. 1932) § 1279 (111)—(117) ; N. Y. Tax Law (1909) § 2704; cf. 
Inp. Stat. ANN. (Baldwin, Supp. 1933) § 14112. 

59 48 SraT. 206 (1933); Ore. Laws 1931, c. 335, 1933, c. 394; S. C. Acts 1933, 
no. 406, § 8e, p. 574; TENN. Cope (1932) § 1123(1)—(31) (1929). 

60 47 Stat. 275 (1932), 26 U. S.C. Supp. VI § goo, n. (1932) ; Fra. Comp. Laws 
(Supp. 1932) $1279 (111)-(117). 

61 47 Stat. 275 (1932), 26 U.S. C. Supp. VI p. 546 (1932). 

62 47 Strat. 266 (1932), 26 U.S. C. Supp. VI p. 544 (1932). 

63 47 Strat. 270 (1932), 26 U.S. C. Supp. VI p. 546 (1932). 

64 Ipano Cope (1932) tit. 61, §§ 2201-11 (4 mill per kilowatt hour, held not a 
burden on interstate commerce as to energy sent out of state in Utah Power and 
Light Co. v. Pfost, 286 U. S. 165 (1932); see Note (1932) 42 YALE L. J. 94); La. 
Gen. Stat. (Dart, 1932) §§ 8788-8805 (2% on receipts from sale of electricity) ; 
N. D. Laws 1933, c. 252 (12% of gross receipts of power companies in lieu of all 
other taxes); S. C. Cope (Michie, 1932) §§ 2558-64 (4 mill per kilowatt hour); 
Vt. Acts 1931, no. 18, Pt. II, p. 47 (same) ; Mont. Laws 1933, c. 174 (tax on tele- 
phone companies according to number of telephones). The burden upon public 
_ utilities is also substantially increased by special rates in gross income taxes or by 
inclusion with retailers of tangible property in retail sales taxes. See, e.g., Okla. 
Laws Ex. Sess. 1933, c. 66, art. 9, § 1055; Utah Laws 2d Spec. Sess. 1933, c. 20, 
§ 4b; Wasu. Rev. Stat. (Remington, 1933) § 8326(2)e. 

65 47 Stat. 276 (1932), 26 U.S. C. Supp. VI p. 546 (1932). 

66 Md. Laws 1931, c. 324; N. J. Comp. Srar. (Supp. 1930) § *21(2)—(15); 
Tenn. Cope (Baldwin, Supp. 1932) § 1328(19) (license) ; see A Road to Revenue 
(Jan., 1933) STATE Gov. 13.. 

7 ArxK. Dic. Stat. (Crawford & Moses, Supp. 1931) § 9794 s-w, Acts 1933, 
no. 137; Tex. Stat. ANN. (Vernon, 1926) § 7047(23). 
68 47 Stat. 285 (1932), 48 STAT. 254 (1933). 
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The principle of increased fees for government services has been most 
used by local subdivisions, whose fiscal difficulties approach or exceed °° 
those of state and nation. Thus, increased court fees,”° charges for 
sewerage service,”! increased water rates,’* and the use for general pur- 
poses ** of surplus earnings from municipal light plants have been 
permitted. Nearly every principal source of state and federal revenue 
is duplicated in some local unit, thus adding another complication to the 
tangle of multiple taxation. Levies on gasoline and motor vehicles,” 
on beer,’”® on admissions,’* on telephone service, gas and electricity,” 
on meals served by hotels and restaurants,’* and in one instance a gen- 
eral sales tax *® have been authorized for local use. The situation of 
New York City became so desperate that the legislature empowered it 
to levy any tax which it might itself impose.®° 

Legislative efforts to find new financial reservoirs indicate that, aside 
from freak taxes or those of small yield, further revenue can be obtained 
only by multiple use of a few available bases. Legislators and officials 
are concerned with this difficulty, as is witnessed by a congressional 
study ** and the meeting of an interstate conference to discuss reme- 
dies.** Various suggestions have been made. One of them is extension 
to fields other than estate taxation of the principle of federal credit for 
taxes paid to the states.** Another is collection by state or nation and 
apportionment of part of the proceeds to the non-collecting unit.** Ab- 


69 Chatters, The Problem of Municipal Bond Defaults, in CurRENT PROBLEMS 
IN PusLic FINANCE 333; Studenski, New Sources of Municipal Revenue, in id. at 
933 ce. (1933) 46 Harv. L. Rev. 1317. 

v. Laws 1933, CC. 19, 55. 

N. Cope (Michie, Supp. 1933) § 2806i. 

72 See N. Y. Times, Sept. 8, 1933, at 1; Sept. 15, 1933, at 1; Oct. 31, 1933, at 1. 

73 Ore. Laws 1931, Cc. 275. 

74 Ala. Local Acts 1931, NOS. 400, 512, 663, pp. 179, 240, 303, 1932, nO. 135, 

p. 56 (gasoline and oil) ; Ark. Acts 1933, no. 16, p. 41 ($5 motor car tax); N. M. 
ah 1931, C. 159 (gasoline) ; see Crawford, supra note 16, at 6. 

75 Most of the new liquor laws contain provisions for local licensing. See 
note 41, supra. 

76 La. Gen. Stat. (Dart, 1932) §§ 8783-87; R. I. Acts 1932, c. 1919, § 4. 

77 R. I. Acts 1932, c. 1919, §§ 6-8; Ore. Laws 1931, Cc. 234, 1933, Cc. 466 (tax on 
public utilities without franchises) . One town adopted ‘the plan of a relief tax upon 
public utility services, the amount to be added to the consumers’ bills, payment 
being voluntary. See (1932) 21 Nat. Mun. Rev. 264. 

78 R. I. Laws 1932, c. 1919, § 5. 

79 Tll. Laws 4th Spec. Sess. 1932, p. 17. This statute is probably unconstitutional 
under the decision in Winter v. Barrett, 352 Ill. 441, 186 N. E. 113 (1933). 

80 N. Y. Laws 1933, c. 815. That such a law by no means solves municipal tax 
problems is apparent. See N. Y. Times, Sept. 8, 1933, at 1, 12; id., Sept. 9, 1933, 
at 1; id., Sept. 24, 1933, at 1; id., Sept. 27, 1933, at 1. 

81 See Report ON Dousie TAxaTION, op. cit. supra note 2; Heer, The Inter- 
state Commission on Conflicting Taxation (1933) 11 Tax Mac. 218. 

82 See (May, 1933) Stare Gov. 1-6. The result of the meeting was the appoint- 
ment of a commission to investigate and report. See note 85, infra; Heer, supra 
note 81, passim. 

83 See Enslow, Shall State Income Taxes be Credited Against the Federal Tax 
(1932) 10 Tax Mac. 84; Edmonds, Extension of Rebate of Federal Taxes to the 
States 6933) 1r Tax Mac. 92; Seligman, supra note 17, at 271. 

See Seligman, supra note 17, at 272; Haig, Federal Tax Collection with 
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solute separation of the sources used by different jurisdictions is a fur- 
ther possibility, recommended by the interstate commission for certain 
of the less important taxes.*° The indications are that the mad com- 
petitive scramble may eventually give way to amicable division, al- 
though permanent solution of the more fundamental conflicts must await 
a period of less fiscal pressure. 


THE DEVELOPMENT OF THE Powers OF TRUSTEES. — The interpreta- 
tion of wills has been characterized as a “ guess at what the testators 
would have intended if they had thought of the point in question, which 
they did not.” Since legal rules of trust administration apply only 
when the testator (or inter vivos settlor) has failed to express any inten- 
tion,” it is a reasonable surmise that they were the products of just such 
“interpretation ”. Yet they must originally have coincided with the 
intention of the normal settlor who did express the powers his trustee 
might exercise. But, if united in the beginning, the powers specified by 
advertent settlors and those prescribed by law for those who were in- 
advertent have diverged. On the one hand, growing instability of social 
and economic arrangements and the advent of the professional trustee 
altered conceptions of sound administration, and, accordingly, the inten- 
tions of settlors. On the other hand, the series of early interpretations 
became crystallized rules of construction.’ Statutes have bridged the 
divergence only partially. Future legislation may more closely approxi- 
mate the intention of settlors, as expressed in carefully-drafted instru- 
ments, or it may continue to be somewhat more restrictive. The 
general direction of statutory change is probably best illustrated by the 
prolific laws dealing with powers concerning investments and real estate. 

Investments. The common-law standard, that a trustee must act as 


Allocation of Share of Proceeds to the States (1933) 11 Tax Mac. 95; cf. Elwell, 
Proposed Surrender of State Taxing Power, id. at 176. 

85 The recommendations were: that no further tobacco taxes be imposed by the 
states; that the gasoline and electrical energy taxes be left to the states; and that 
the states refrain from heavy beer taxes. See note 82, supra. See also Todd, Fields 
of State and Federal Taxation (1933) 11 Tax Mac. 254. 


1 See Gray, NATURE AND Sources oF THE Law (2d ed. 1921) 176. 

2 See Trusts RESTATEMENT (Tent. Draft, 1931) § 160; Scott, Deviation From 
The Terms of A Trust (1931) 44 Harv. L. Rev. 1025. A number of statutes say 
specifically that their provisions shall not be effective when contrary directions are 
contained in the trust instrument. See, e.g., GA. Cope ANN. (Michie, 1926) § 3755; 
R. I. Gen. Laws (1923) § 4402. 

Flexibility has been regarded as the glory of the modern trust. See MAITLAND, 
Eouiry (1929) 93; Isaacs, Trusteeship In Modern Business (1929) 42 Harv. L. 
Rev. 1048, 1052. This virtue may be very largely attributed to the settlor’s free- 
dom to choose the type of administration he desires. When a deviation from the 
terms of a trust is permitted, it is invariably to remove an existing restriction rather 
than to add a new one. 

8 Rules for trust administration are “ for the most part but rules of construc- 
tion, rules which will easily give way if the testator has expressed any intention 
contrary to them.” See Equity (1929) 93. 
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a prudent man,* may have been an attempt to deal witk the problem as 
the settlor would have, had he been alert. However, the rules applying 
this standard either disregarded normal intention or showed the absence 
of any clear notion as to what it was. Thus Massachusetts permitted 
investment in stocks; ° New York did not. The common law, however, 
has gradually lost the center of the stage to a series of investment acts.’ 
In the beginning cautious and restrictive, these have remained so in 
large measure.* One type requires that investments be approved by the 
courts; ® the other prescribes what securities shall be legal investments 
in the absence of controlling provisions in the trust.’° 

The settlor, personally selecting his trustee, may feel justified in allow- 
ing him to purchase non-legal securities; carefully-drafted instruments 
generally have so provided — at least until the last three years. Al- 
though the minute detail of the investment acts manifests a want of 
comparable confidence, conservative rules are probably justified to 
govern the unprovided case, since some trustees are bound to be stupid, 


4 See Harvard College v. Amory, 9 Pick. 446, 461 (Mass. 1830) ; King v. Talbot, 
40 N. Y. 76, 84 (1869). 

5 Dickinson, Appellant, 152 Mass. 184, 25 N. E. 99 (1890). 

6 King v. Talbot, 40 N. Y. 76 (1869). 

7 These acts do not attempt to override the directions of the settlor. A num- 
ber of them specifically state that investments not therein approved may be author- 
ized by the instrument creating the trust. See, e.g., IpaHo CopE (1932) § 25-1502; 
Iowa Cope (1931) 12772; Micu. Comp. Laws (1929) § 12020; W. Va. CopE 
(Michie, 1932) § 4216. Others provide that the terms of the trust may forbid in- 
vestments which would otherwise be legal. See, e.g., Int. Rev. Svat. (Cahill, 1933) 
c. 3, § 144; Wis. Stat. (1931) § 231.32. But even where such express provisions are 
wanting, the language of the statutes has generally enabled the courts to give effect 
to the settlor’s judgment. Cf. Merchants Loan & Trust Co. v. Northern Trust Co., 
< Ill. 86, 95 N. E. 59 (1911); Willis v. Braucher, 79 Ohio St. 290, 87 N. E. 185 

1909). 

8 The statutes, up to 1928, are enumerated and discussed in Lorrnc, TRUSTEE’s 
Hanpsook (4th ed. 1928) 143; see also McKinney, Trust INVESTMENTS (2d ed. 
1927) 45; Freifield, Investment of Trust Funds (1931) 5 Crn. L. Rev. 1. The 
statutes from 1928 to date are as follows: Ark. Dic. Ann. (Crawford & Moses, 
Supp. 1931) § 5028a; Del. Laws 1931, c. 259; Fra. Comp. Laws (Supp. 1932) 
§§ 6127-28; IpaHo CopE (1932) § 25-1502; Iowa Cope (1931) § 12772; Neb. Laws 
1933, c. 64; N. J. Comp. Strat. (Supp. 1932) §17-62b, § *161-104b(1), § *161- 
145; N. M. Laws 1933, c. 87; N. Y. Pers. Prop. Law (1932) § 21; N. Y. BANKING 
Law (1932) § 239; N. C. Cope Ann. (Michie, 1931) § 4018; Onto Gen. Cope 
(Page, 1932) § 10506-41; Pa. Stat. Ann. (Purdon, 1930) tit. 20, § 801; S. C. CopE 
(Michie, 1932) §$§ 5967, 9051; TENN. CopE (Baldwin’s Supp. 1932) §§ 8498-1 et 
seq.; VA. Cope Ann. (Michie, 1930) §§ 5430-32; Wis. Stat. (1931) §§ 198.18(5), 
231.32. 

In addition to the statutes, several constitutional provisions forbid legislatures 
to authorize investments in the stocks or bonds of private corporations. ALA. 
pepe 74; Coro. Const. art. 5, §36; Pa. Const. art. 3, § 22; Wyo. Const. 
art. 3, § 38. 

® Ga. Cope ANN. (Michie, 1926) §§ 3763, 4008; N. J. Comp. Strat. (1910) 
P. 3863, § 136; Pa. Stat. Ann. (Purdon, 1930) tit. 20, § 3172; S. C. Cope (Michie, 
1932) §§ 9050, 9051; W. Va. Cope (Michie, 1932) §§ 4215-18. Some of these acts 
provide that certain securities are legal per se and that other investments will be 
legal if made upon court order. Cf. note 12, infra. 

10 See, e.g., Fra. Comp. Laws (Supp. 1932) § 6127(1); IpAHo Cope (1932) 
§ 25-1502 (applies only to trust companies); Iowa Cope (1931) § 12772; OHIO 
Gen. Cope (Page, 1932) § 10506-41. 
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and some dishonest.1! To this limitation fiduciaries, desirous above all 
things for certainty, have not objected. The gravest danger of these 
investment laws lies in their inflexibility. A more supple method is 
suggested by an Idaho enactment.’? In addition to creating a base-line 
of legal securities, it provides that the state Commissioner of Finance 
may, from time to time, place new securities upon the list. It would be 
advisable also to permit him to suspend securities which had become 
unsafe. Thus, for the legislative list, sporadically, ineptly changed, 
would be substituted an official versed in the science of investment, and 
able to make his knowledge speedily effective. 

Retention of investments. Under the prevailing common-law rule, a 
trustee, unless authorized by the terms of the trust,’* may not retain 
non-legal securities transferred to him by the settlor.1* A number of 
statutes allow retention except insofar as the settlor has ordered a sale.’® 
Their significance is not intrinsic only; they may prove a forerunner of 
a new style in fiduciary legislation. In increasing the power of trustees 
rather than of courts,’* these acts provide the single important statutory 
rule in accord with the intent expressed in well-drawn instruments. 
Although future legislation may profitably reflect prevailing tendencies 
in draftsmanship, in this particular situation the advisability of following 
intention is debatable. Often the settlor will hold stocks regarded as 
good trust investments; a power to retain them would serve to make a 
desirable balance between stocks and bonds or mortgages. But he may 
be speculating in a manner which he would not desire a trustee to con- 
tinue. So engaged, he would not put a power to retain in his trust 
instrument, yet he might inadvertently fail to negate such power granted 
by a statute. Furthermore, psychologically a trustee will find it easy 


11 The recent popularity of the trust, forcing fiduciaries to compete for a rela- 
tively limited supply of “ legals”, has necessitated some enlargement of the invest- 
ment lists. See, e.g. Fra. Comp. Stat. (Supp. 1932) §6127(1); Tenn. Cope 
(Baldwin, Supp. 1932) § 8498-1; Bogert, Some Recent Developments in the Law 
of Trusts (1929) 23 Itt. L. REv. 749, 750. 

12 IpaHo Cope (1932) § 25-1502 (applies to trust companies only). 

18 Since the settlor may sanction purchase of non-legal investments, it naturally 
follows that he may authorize retention. Old Colony Trust Co. v. Shaw, 261 Mass. 
158, 158 N. E. 530 (1927); Bartol’s Estate, 182 Pa. 407, 38 Atl. 527 (1897) ; Notes 
(1930) 30 Cor. L. Rev. 1166; (1930) 79 U. oF Pa. L. REv. 77. 

14 Babbitt v. Fidelity Trust Co., 72 N. J. Eq. 745, 66 Atl. 1076 (1907) ; Will of 
Leitsch, 185*Wis. 257, 201 N. W. 284 (1924) ; see Note (1930) 79 U. or Pa. L. REv. 
47. Several early cases held that a fiduciary would be liable for retention only if 
he acted unreasonably. Jones v. Jones, 2 N. Y. Supp. 844 (1888) ; Coggins’ Appeal, 
3 Walk. 426 (Pa. 1880) ; Watkins v. Stewart, 78 Va. 111 (1883). Taylor’s Estate, 
277 Pa. 518, 528, 121 Atl. 310, 313 (1924), while reversing a decision granting im- 
munity, indicated that a trace of the older rule remained. 

15 Conn. GEN. Stat. (1930) § 4837; Del. Laws 1931, c. 259; Itt. Rev. Strat. 
(Cahill, 1933) c. 3, § 144; Iowa Cope (1931) § 12772-c2; Ky. Strat. (Baldwin, Supp. 
1933) $4706; Minn. Stat. (Mason, 1927) § 7735 (applies to trust companies 
only) ; Neb. Laws 1933, c. 64; N. J. Comp. Strat. (1910) p. 2271, § 34 (applies to 
testamentary trusts only); Onto Gen. Cope (Page, 1932) § 10506-42; S. C. CopE 
(Michie, 1932) § 9051; see Note (1930) 79 U. or Pa. L. REv. 77, 79. 

16 The Iowa act alone requires court consent to retain securities. Iowa CopE 


(1931) § 12772-c2. 
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to keep dubious leavings of the settlor which he would not be tempted 
to buy in the first instance. 

Power to lease. Any analysis of trust administration must differenti- 
ate between powers with regard to investments, where policies conflict, 
and powers with regard to land, whose denial is solely feudal in origin.** 
The legislatures, however, while permitting a trustee to hold, without 
court consent, his settlor’s securities, and extending, without court ap- 
proval, his range of investments, have altered the common-law rules as 
to realty only by giving authority to the courts to loose them on appli- 
cation. Even if it be assumed that courts are competent to judge the 
necessities of administration, the procedure entails a large expense, and 
a needless, and possibly dangerous, delay. For there is no social gain in 
preventing lease and sale of trust lands; the policy in favor of free 
alienation would call for a contrary doctrine.’* And, except in extraordi- 
nary situations, well-drafted instruments will confer on the trustee all 
powers as to land which the law confers as to personalty. 

Power of a trustee to lease real estate held under an income-producing 
trust, if not expressly granted, may be implied from the necessity of 
making the property productive.1® Less clear is the duration of the 
term for which he may lease without court approval or trust authoriza- 
tion. Some courts hold that a lease for a reasonable term *° not ex- 
tending beyond the probable duration of the trust is valid; ** others, 
that it cannot be effective beyond the actual duration.?” To avoid dis- 


astrous consequences equity will, even in the absence of statute, authorize 


17 Cf. 2 WoERNER, AMERICAN LAW OF ADMINISTRATION (3d ed. 1923) § 339; 
Gardiner v. Butler & Co., 245 U. S. 603, 605 (1918). 

18 Motives other than a desire for business-like trust administration are evident 
in acts permitting sales by life tenants as well as by trustees. See, e.g., Outo GEN. 
Cope (Page, 1932) $$ 11925 et seg.; Pa. Stat. ANN. (Purdon, 1930) tit. 20, §§ 1561 
et seq. 

19 Hutcheson v. Hodnett, 115 Ga. 990, 42 S. E. 422 (1902); see St. Louis Union 
Trust Co. v. Van Raalte, 214 Mo. App. 172, 184, 259 S. W. 1067, 1070 (1924); 
2 PErrY, TRUSTS AND TRUSTEES (7th ed. 1929) § 484. : 

20 Where low rental was reserved on a long-term lease with the future promis- 
ing a substantial increase in rental value, the lease was set aside in one case for 
unreasonableness even though it was certain to end before the termination of the 
trust. Wilmington Trust Co. v. Carrow, 14 Del. Ch. 290, 125 Atl. 350 (1924). 

21 Russell v. Russell, rog Conn. 187, 145 Atl. 648 (1929) (suit for construction 
of will); Sweeney v. Hagerstown Trust Co., 144 Md. 612, 125 Atl. 522 (1924), 
(1924) 23 Micu. L. Rev. 195. The probable duration of the trust when measured 
by a life or lives is commonly determined by the use of mortality tables. 

22 Cox v. Kingston Carolina R. R. & Lumber Co., 175 N. C. 299, 95 S. E. 623 
(1918) ; Standard Paint Co. v. Prince Mfg. Co., 133 Pa. 474, 19 Atl. 411 (1890). 
An early New York case permitted a lease to run beyond the termination of the 
trust. Gleason v. Keteltas, 17 N. Y. 491 (1858). But later cases follow the rule 
here enunciated on the theory that a trustee, having only a life estate, cannot lease 
a remainder interest to which he has no title. Matter of McCaffrey, 50 Hun 371, 
3 N. Y. Supp. 96 (1888); Matter of Armory Board, 29 Misc. 174, 60 N. Y. Supp. 
882 (1899); cf. Gomez v. Gomez, 147 N. Y. 195, 41 N. E. 420 (1895). 

However, the lease is invalid only to the extent of the excess. Hubbell v. Hub- 
bell, 172 Iowa 538, 154 N. W. 867 (1915); Matter of City of New York, 81 App. 
Div. 27, 81 N. Y. Supp. 32 (1903). 


hy 
a 
q 
| 
4 
| 
| 
i 
a. 


514 HARVARD LAW REVIEW [Vol. 47 


long term leases binding remaindermen, whether or not in esse,?* when 
reasonably necessary to accomplish the purpose of the trust or to pre- 
serve trust property.** Such relief has been denied, however, when the 
lease would be merely “ profitable ”.*° Several statutes are declaratory 
of this rule.2* A greater number substitute benefit for necessity as a 
requisite of chancery authorization.2* As equity had previously found 
“ necessary ” leases which might be deemed but “ beneficial ”,?* or 
construed general terms in the trust to authorize long leases,”® the 
doctrinal change thus effected is greater than the practical. A few 
acts *° provide that the trustee may lease “ for a term not exceeding five 
years without application to the court ”.*t They are progressive in 
comparison with other leasing statutes. But in restricting to five years 
they exemplify again that general suspicion of trustees, in some instances 
advisable, but uncalled for here. 

Power to mortgage. The Great Boston Fire of 1871 demonstrated the 
disadvantages of the rule that a trustee has no power to mortgage trust 


23 Waddell v. United Cigar Stores, 195 N. C. 434, 142 S. E. 585 (1928), (1928) 
7 N. C. L. Rev. 94. 
24 Russell v. Russell, 109 Conn. 187, 145 Atl. 648 (1929); Packard v. Illinois 
Trust & Savings Bank, 261 Ill. 450, 104 N. E. 275 (1914). It has even been held 
that equity’s power to authorize long term leases is not precluded by a provision 
“that no lease or demise shall be for a longer term or period than ten years”. 
Marsh v. Reed, 184 Ill. 263, 56 N. E. 306 (1900). Compare the cases permitting 
sales of property in opposition to the terms of the trust in note 45, infra. 

25 In re Hubbell Trust, 135 Iowa 637, 113 N. W. 512 (1907); St. Louis Union 
Trust Co. v. Van Raalte, 214 Mo. App. 172, 259 S. W. 1067 (1924). But cf. Wad- 
dell v. United Cigar Stores, 195 N. C. 434, 142 S. E. 585 (1928). In this case it 
was sufficient that the lease was “ beneficial ”. 

26 In. Rev. Stat. (Cahill, 1933) c. 22, § 50; N. H. Pus. Laws (1926) c. 309, 
§15; Wis. Stat. (1931) § 231.31; cf. Northern Trust Co. v. Thompson, 336 III. 
137, 168 N. E. 116 (1929). 

27 Minn. Stat. (Mason, 1927) §§ 8100, 8100-2 (“ best interest of the trust es- 
tate’); Mont. Rev. Cope (Choate, Supp. 1927) § 9575.2 (“ best interest ”); N. Y. 
Rear Prop. Law (1923) § 106 (“ best interest”); On10 Gen. Cope (Page, 1932) 
§ 11935 (“ beneficial ”) ; Ore. Cope ANN. (1930) §§ 6-801, 807 (“ best interests ”) ; 
Pa. Stat. ANN. (Purdon, 1930) tit. 20, § 717 (“advisable”), tit. 20, §§ 1561-64 
(“to the interest and advantage of”); R. I. Gen. Laws (1923) § 4406 (“ desir- 
able”); Va. Cope ANN. (Michie, 1930) §§ 5335 et seg.; W. Va. Cope (Michie, 
1932) $8 3583 et seq. 

28 Denegre v. Walker, 214 Ill. 113, 73 N. E. 409 (1905). 

29 Upham v. Plankinton, 152 Wis. 275, 140 N. W. 5 (1913) (“entire control, 
management, and charge of the estate ”) ; Marshall’s Trustee v. Marshall, 225 Ky. 
168, 7 S. W.(2d) 1062 (1928) (“full power of sale, investment, exchange, and 
reinvestment ”’). 

80 Minn. Strat. (Mason, 1927) §§ 8100, 8100-2; N. Y. Rea Prop. Law (1923) 
§ 106; Pa. Star. Ann. (Purdon, 1930) tit. 20, § 717. Such a provision seems to 
have been omitted from the Montana act by inadvertence. See Mont. Rev. Cope 
(Choate, Supp. 1927) § 9575.2. 

81 Leases executed for more than five years are not invalidated in toto, but 
cannot extend beyond the termination of the trust. Weir v. Barker, 104 App. Div. 
112, 93 N. Y. Supp. 732 (1905) ; Frankford Trust Co. v. Schulte, Inc., 302 Pa. 421, 
153 Atl. 747 (1931). The New York courts have throttled devices for evasion. 
Aimone Mfg. Co. v. Schultz, 210 App. Div. 41, 205 N. Y. Supp. 170 (1924), aff'd, 
240 N. Y. 662, 148 N. E. 748 (1925) (renewal clause); 39 Cortlandt St. Corp. v. 

Lambert, 209 App. Div. 575, 205 N. Y. Supp. 161 (1924) (successive leases). 


| 
| 
q 
q 
\ 


1934] LEGISLATION 515 


property without authority from the trust instrument.*® That catas- 
trophe destroyed many buildings belonging to trust estates and was the 
occasion for default in the payment of insurance. To enable trustees 
to rebuild, the General Assembly in special session provided that the 
court might authorize a mortgage “ for the purpose of paying the ex- 
pense of erecting, altering, completing, repairing, or improving a build- 
ing on such estate”.** Later amendments have added to these 
purposes.** Similar statutes in other states ** have confirmed equity’s 
power to authorize mortgages where necessary to preserve the estate ** 
— a power not universally recognized *7 — and have generally extended 
this jurisdiction to cover borrowing where in the best interests of the 
trust. 

A power to mortgage is what a power to lease or sell is not — power 
to impose an obligation on the estate. When the proceeds are used to 
preserve or improve the mortgaged premises, it seems less perilous, how- 
ever, than when used for purposes unconnected with the property 
encumbered, such as the purchase of securities.** Statutes permitting 
courts to approve “ beneficial ” mortgages cover both cases.*® Yet in 
the former situation, as well as where the mortgage is necessary, the 
trustee should probably be allowed to proceed on his own initiative, 
while in the latter situation it seems wiser to retain the guarded resort 
to court authority, a procedure only necessary where the danger is 
extreme. 

Power to sell. The development of the law governing sale of real 
estate has closely resembled that relating to mortgages. That a trustee 
has no power to sell except by the terms of the trust is clear.*° Although 


82 Summers v. Higley, 191 Ill. 193, 60 N. E. 969 (1901); Tuttle v. First Nat. 
Bank of Greenfield, 187 Mass. 533, 73 N. E. 560 (1905) (pledge). 

83 Mass. Acts & Resolves 1872, c. 370; see Long v. Simmons Female College, 218 
Mass. 135, 136, 105 N. E. 553 (1914). 

84 Mass. Gen. Laws (1932) c. 203, § 23. 

85 Conn. GEN. Stat. (1930) § 4835; Micu. Comp. Laws (1929) § 15876; MINN. 
Stat. (Mason, 1927) §§ 8100, 8100-1; Mont. Rev. Cope (Choate, Supp. 1927) 
§ 9575.1; N. J. Comp. Star. (1910) p. 2269, § 30; N. Y. Reat Prop. Law (1923) 
§§ 105, 107; N. Y. Sur’s. Cr. Act (1929) § 250-a; Onto Gen. Cope (Page, 1932) 
§ 10506-59; Ore. Cope ANN. (1930) § 6-801 et seg.; Pa. Stat. ANN. (Purdon, 1930) 
tit. 20, §§ 1561-64; R. I. Gen. Laws (1923) $4406; Va. Cope ANN. (Michie, 
1930) §§ 5335-40; W. Va. Cope (Michie, 1932) § 3583; cf. Russell v. Russell, 109 
Conn. 187, 145 Atl. 648 (1929); Warren v. Pazolt, 203 Mass. 328, 89 N. E. 381 
(1909). Several statutes seem not to extend chancery jurisdiction in this regard. 
Int. Rev. Stat. (Cahill, 1933) c. 22, §50; N. H. Pus. Laws (1926) c. 309, § 15; 
Wis. Stat. (1931) § 231.32. 

36 Sharp’s Guardian v. Sharp’s Executrix, 217 Ky. 171, 289 S. W. 250 (1926). 

87 Shirkey v. Kirby, 110 Va. 455, 66 S. E. 40 (1909). The New York court 
approved a mortgage when the trustee held a legal fee. United States Trust Co. v. 
Roche, 116 N. Y. 120, 22 N. E. 265 (1889). But it has denied any inherent power 
in equity to bind legal remainders when the trustee holds only a life estate. Losey 
v. Stanley, 147 N. Y. 560, 42 N. E. 8 (1895). No substantial loan can be obtained 
secured by a mortgage on a life estate; the effect is to deny equity any considerable 
power. 38 Cf. Mass. Gen. Laws (1932) c. 203, § 23. 

89 Cf. On10 Gen. Cope (Page, 1932) § 10506-59. 

40 See Trusts RESTATEMENT (Tent. Draft, 1932) § 184. 
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in some jurisdictions chancery could not order any disposition which 
would bind the sui juris remaindermen,** most courts have recognized 
its inherent power to authorize a sale in an emergency to preserve the 
trust property.*? Today statutes ** generally permit sales binding on 
remaindermen ** whenever beneficial. 

It has generally been held at common law that a court may order 
a deviation from the terms of a trust only when necessary to preserve 
the trust property.*® The acts do not expressly cover this situation; yet 
by implication they seem to empower the courts to order a sale, for- 
bidden by the settlor, merely to make the trust estate more profitable. 
For example, the New York act,** held to authorize a sale in opposition 
to the terms of the trust to preserve the trust estate,*’ seems logically to 
call for a similar deviation merely to increase the profits. Elsewhere 
there has been a scarcity of cases due in part to the willingness of courts 
to find “ necessary ” a profitable sale.** The problem seems to have 
been directly adjudicated only in the Maine case of Mann v. Mann.*® 
There a sale was ordered despite express prohibition in the will because 


41 Losey v. Stanley, 147 N. Y. 560, 42 N. E. 8 (1895); cf. Van Horne, Peti- 
tioner, 18 R. I. 389, 28 Atl. 341 (1893) ; Rhea v. Shields, 103 Va. 305, 49 S. E. 70 
(1904). The power of equity to order sale of personalty has been very generally 
recognized. Matter of Pulitzer, 139 Misc. 575, 249 N. Y. Supp. 87 (1931), (1931) 
29 Micu. L. REV. g5o. 

42 Young v. Young, 255 Mich. 173, 237 N. W. 535 (1931) ; Upham v. Plankin- 
ton, 166 Wis. 271, 165 N. W. 18 (1913) ; see Scott, Deviation From the Terms of a 
Trust (1931) 44 Harv. L. Rev. 1025. 

43 Ara. Cope (Michie, 1928) § 10439; Conn. Gen. Stat. (1930) § 4945; DEL. 
Rev. Cope (1915) § 3879; Ga. Cope Ann. (Michie, 1926) § 3755; IND. ANN. STAT. 
(Burns, 1926) § 13462; Me. Rev. Star. (1930) c. 82, § 10; Mass. Gen. Laws (1932) 
c. 203, §16; Micn. Comp. Laws (1929) §§ 14404-12, 15874; NEB. Comp. Star. 
(Supp. 1931) § 30-1806; N. H. Pus. Laws (1926) c. 309, § 13; N. J. Comp. Start. 
(Supp. 1930) § 72-45; Onto Gen. Cope (Page, 1932) § 11925; Vt. Laws 1921, Act 
79; Wis. Stat. (1931) § 323.06. For statutes authorizing either sale or mortgage, 
see note 35, supra. These statutes often provide for the exchange of property as 
well as for its sale. See, e.g., Int. Rev. Stat. (Cahill, 1933) c. 22, § 50; Mass. GEN. 
Laws (1932) ¢. 203, § 16; Ore. Cope ANN. (1930) § 6-801. 

44 A procedure is invariably provided which will permit a sale of the fee freed 
from any claims by persons unascertained or unborn at the date of the decree. See, 
e.g., Conn. GEN. Stat. (1930) § 4946; Mass. Gen. Laws (1932) c. 203, § 17; Mic. 
Comp. Laws (1929) § 15879. ; 

Insofar as the statutes purport to affect interests vested prior to the passing of 
the respective acts, they have been held unconstitutional as authorizing a taking of 
private property for other than public use. Gilpin v. Williams, 25 Ohio St. 283 
(1874); Ervine’s Appeal, 16 Pa. 256 (1851); cf. Gedney v. Marlton Realty Co., 
258 N. Y. 355, 179 N. E. 766 (1932) (special act). On the other hand, their con- 
stitutionality has been upheld as to interests later vesting. Nimmons v. Westfall, 
33 Ohio St. 213 (1877) ; Freeman’s Estate, 181 Pa. 405, 37 Atl. 591 (1897) ; Smith’s 
Estate, 207 Pa. 604, 57 Atl. 37 (1904). 

45 Johns v. Johns, 172 Ill. 472, 50 N. E. 337 (1898) ; see Scott, supra note 42, 
at 1037. 

46 N. Y. Rear Prop. Law (1909) § 105. 

47 Matter of O’Donnell, 221 N. Y. 197, 116 N. E. roor (1917). 

48 Cf. Brock v. Pennsylvania Steel Co., 203 Pa. 249, 52 Atl. 190 (1902). 

49 122 Me. 468, 120 Atl. 541 (1923); see Graney v. Connolly, 124 Me. 221, 225, 
126 Atl. 878, 879 (1924); Consolidated Realty Co. v. Norton’s Trustees, 214 Ky. 
586, 592, 283 S. W. 969, 972 (1926). 
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income from the estate had dropped to one and one-half per cent. 
While this holding seems sensible, other courts may be expected to 
refurbish the maxim — cuius est dare, cuius est disponere — to reach a 
contrary result. 

The Uniform Trust Administration Act. Legislation in the field of 
trust administration has been sporadic and decidedly ad hoc. Ohio 
and Pennsylvania, it is true, have codes; but these are little more than 
compilations in one book of previously scattered statutes.°° A Uniform 
Act would therefore be most welcome, if only to confirm powers which 
trustees now suppose they have but which the want or diversity of 
judicial precedent render uncertain. 

A more potent stimulant to codification has been the need for moderni- 
zation. The First Tentative Draft of the Uniform Trust Administration 
Act ** was formulated on the theory that proper administration amid 
shifting economic tides requires prompt action dependent in turn on 
broad powers.** It incorporated an entirely new method. At common 
law, authority other than that necessary to fulfill the trust has been 
regarded as withheld unless expressly granted. Under existing statutes, 
the jurisdiction of equity has been increased, but the powers of trustees 
not substantially enlarged. This draft proposed, in line with modern 
draftsmanship,®* to grant full powers to trustees unless expressly with- 
held.** 

But it by no means follows that the large freedom intended for care- 
fully picked fiduciaries should be available to trustees not selected with 
an eye to the exercise of extraordinary powers. This fact seems to have 
been recognized by the Committee in submitting the Second Tentative 
Draft °° which contained the same broad powers as the First, but which 
provided that they might be exercised only “ where the settlor of the 
trust has granted to the trustee in the trust instrument full statutory 
powers ”. An act of this type is not open to the objection that it would 


50 Ouro GEN. CopE (Page, 1932) §§ 10506-1-85; Pa. Stat. Ann. (Purdon, 1930) 
tit. 20, §§ 321-1168. 

51 See Report of Committee on Uniform Trust Administration Act in Hanp- 
BOOK OF THE NATIONAL (CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAws 
(1932) 242. This draft was the work of the Trust Company Division of the 
American Bankers Association. Several changes, however, were made in the original 
draft before it was presented to the Conference. 

52 See.3 PROCEEDINGS OF THE Forty-THIRD ANNUAL CONFERENCE OF THE NA- 
TIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE Laws (1933) 771. 

53 See, e.g., the will of C. H. K. Curtis, New York Times, June 13, 1933, at 16. 

54 Section 2 contained prcvisions giving the trustee authority to exchange, im- 
prove, repair, sell, mortgage, or lease (up to 99 years) real property ; to pledge per- 
sonal property; to retain non-legal investments ; to dispose of, call in, or change and 
make new legal investments for the trust; and to compromise, contest, or submit 
to arbitration any claims against the estate in the “ absence of contrary or limiting 
provisions in the Trust Instrument or a subsequent order or Decree of a Court of 
competent jurisdiction”. See ProcraM oF NATIONAL CONFERENCE OF COMMIS- 
SIONERS ON UNIFORM STATE Laws (1932) 50-53. 

55 See REPORT OF COMMITTEE ON UNIFORM TRUST ADMINISTRATION ACT TO THE 
43RD ANNUAL CONFERENCE OF COMMISSIONERS ON UNIFORM StaTE Laws (1933) 5- 
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make possible an inadvertent grant, although it might result in somewhat 
broader powers than the settlor would authorize seriatim. But, as no 
provision was made for the case where the settlor does not specify “ full 
statutory powers’, it would not have much effect in changing trust 
administration. 

The Commissioners on Uniform State Laws rejected both drafts.** 
This action is justifiable since the break with legislative precedent ** 
would have militated against general adoption of either. Moreover, the 
purpose of endowing a trustee, rather than the equity courts, with broad 
powers is to permit him to act quickly when delay would be disastrous. 
To give almost absolute power because certain powers are desirable is 
needless generosity. However, general restriction of trust powers, to be 
expected from the Final Draft,** is as oversimple an approach as broad 
expansion. There is no need to treat all powers as a unit, granting or 
withholding them in toto according to the standing of trustees as a 
class in the community, or the example set by careful counsel. Rather, 
codification should proceed by granting broad or narrow power in each 
separate field of administration on the basis solely of legislative judg- 
ment on the balance between danger and utility. . 


RECENT CASES 


ADMIRALTY — CONTRACTS — LIMITATION OF LIABILITY IN SUIT ON IMPLIED 
WARRANTY OF SEAWORTHINESS. — The plaintiff chartered a scow which cap- 
sized shortly after loading and dumped its cargo. In a suit instituted by the 
plaintiff as bailee of the cargo and based upon an implied warranty of sea- 
worthiness, the defendant, the owner of the scow, petitioned to limit his lia- 
bility. A shipowner’s liability for a loss to cargo incurred without his “ knowl- 
edge” or “ privity” is restricted to his interest in the vessel. g Stat. 635 
(1851), 46 U. S. C. § 183 (1926). The district court denied the petition and 
the circuit court of appeals affirmed. The Supreme Court granted a petition 
for certiorari. Held, that since liability on the implied warranty arose from 
a personal contract, it could not be limited. Judgment affirmed. Cullen Fuel 
Co., Inc. v. W. E. Hedger, Inc., 54 Sup. Ct. 10 (1933). 

Although it is established that liability upon an express warranty cannot be 
limited, the authorities have been divided upon the question whether the same 
result should be reached in the case of an implied warranty. Cf. Pendleton v. 
Benner Line, 246 U. S. 353 (1918); Luckenbach v. McCahan Sugar Refining 
Co., 248 U.S. 139 (1918). The Supreme Court had previously held that such 


56 See 3 PROCEEDINGS 772 (1933) et seq. 

57 The First Draft follows but is even broader than the English Trustee Act of 
1925, 15 & 16 GEo. V, c. 19. 

58 The Commissioners have committed themselves to the formulation of a re- 
strictive act, limiting trustee’s powers in favor of the beneficiary. See 3 PROocEED- 
INGS (1933) 774, et seg. On the other hand, Professor Llewellyn has urged that 
some aspects of trust administration require considerable relaxation of rules de- 
veloped in non-commercial and largely landed communities. His suggestions may 
bring the Commissioners to a more satisfactory median position. See 3 Jd. at 778, 
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liability could not be limited, but the opinion failed to indicate expressly that 
the warranty was implied. Capitol Trans. Co. v. Cambria Steel Co., 249 U. S. 
334 (1919); cf. S.c. 232 Fed. 382 (E. D. Mich. 1916). Reasoning that lia- 
bility under the implied warranty was created by an implication of law rather 
than the intention of the warrantor, some lower federal courts thereafter per- 
mitted a shipowner to limit it. Pocomoke Guano Co. v. Eastern Trans. Co., 
285 Fed. 7 (C. C. A. 4th, 1922); The Fred E. Hasler, 2 F. Supp. 45 
(S. D. N. Y. 1932); see BENEDICT, ADMIRALTY (1925) § 476. A theory more 
consistent with contract principles is that an implied warranty is a personal 
undertaking implied in fact. See Costigan, /mplied-in-Fact Contracts and 
Mutual Assent (1920) 33 Harv. L. Rev. 376, 383. On this basis, limitation 
has been denied. Tucker Stevedoring Co. v. Southwark Mfg. Co., 24 F.(2d) 
410 (C. C. A. 3d, 1928); The Loyal, 204 Fed. 930 (C. C. A. 2d, 1913). The 
_ present result seems desirable, even though limiting liability is designed to 
encourage shipping by reducing the burden of vicarious responsibility imposed 
on the shipowner. See Norwich Co. v. Wright, 13 Wall. 104, 121 (U. S. 
1871); HucHes, ADMIRALTY (1920) § 161. To relieve the shipowner further 
by extending limitation to implied warranties might well place such an undue 
hardship on the shipper that he would be less willing to trade. 


ADMIRALTY — JURISDICTION — RECOVERY OF Money Pain UNDER Mis- 
TAKE. — The owner of a ship contracted to carry a cargo at a specified rate 
or whatever lower one should be granted by a competitor for a similar voyage. 
While the cargo was being discharged at its destination, the shipper paid at 
the specified rate, but later discovered that a lower rate had been granted by 
a competitor. The shipper filed a libel in admiralty against the shipowner 
to recover the overpayment and also sought to establish a maritime lien on 
the vessel. The district court dismissed the suit for want of jurisdiction. The 
circuit court of appeals reversed the decree insofar as it dismissed the libel 
in personam, but affirmed as much of it as dismissed the libel in rem. The 
libellant’s petition for certiorari was granted. Held, that the payment of 
excessive freight by mistake while the cargo was being discharged created a 
maritime lien, enforceable in admiralty. Decree reversed. Krauss Bros. 
Lumber Co. v. Dimon Steamship Corp., 54 Sup. Ct. 105 (1933). 

The failure of the libellee to appeal prevented a clear-cut decision upon 
the question of whether or not admiralty jurisdiction in personam extends to 
quasi-contractual claims. The Court relied on the analogy to liens given 
for the overpayment of freight induced by fraud or duress, although it might 
have reached a contrary result on the ground that maritime liens are stricti 
juris and should not be extended by analogy. The John Francis, 184 Fed. 
746 (S. D. Ala. 1911); The Muskegon, 10 F.(2d) 817 (S. D. N. Y. 1924); 
cf. Vandewater v. Mills, 19 How. 82, 89 (U. S. 1857); Osaka Shosen Kaisha 
v. Pacific Export Lumber Co., 260 U.S. 490, 497 (1923). On the other hand, 
some lower federal courts have refused to enforce quasi-contractual claims 
in personam on the theory that admiralty has no such jurisdiction. Jsrael v. 
Moore & McCormack Co., 295 Fed. 919 (S. D. N. Y. 1920); Home Ins. Co. v. 
Merchants’ Trans. Co., 16 F.(2d) 372 (C. C. A. oth, 1926), (1927) 40 Harv. 
L. Rev. 1148, (1927) 25 Micu. L. Rev. 289. But cf. The Oceano, 148 Fed. 
131 (S. D. N. Y. 1906). Whether the present decision is consistent with 
that theory and, in effect, holds that there is jurisdiction to enforce a lien 
although no jurisdiction im personam is doubtful. Under some circumstances, 
maritime liens have been recognized where no substantive right of action in 
personam existed. The Virgin, 8 Pet. 538 (U.S. 1834); cf. The China, 7 Wall. 
53 (U. S. 1869); see HucHes, Apmrratty Law (2d ed. 1920) §§ 42, 190. 
But where there is such a cause of action, the right to sue im personam or 
in rem has been treated as a matter of remedy, not of jurisdiction. See Ad- 
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miralty Rules 12-20, 210 U. S. 544, 547-49 (1908); The Resolute, 168 U. S. 
437; 439 (1897); CoHEN, ADMIRALTY (1883) 190; HENRY, JURISDICTION AND 
PROCEDURE OF ADMIRALTY Courts (1885) §15. But see 1 BENEDICT, AMERI- 
cAN ADMIRALTY (sth ed. 1925) §§ 11, 16. A more satisfactory view is that 
the instant decision in effect overrules the /srael and the Home Insurance Co. 
cases and indicates that the quasi-contractual claim for money paid by mis- 
take would be enforceable in personam as well as in rem. See Morrison, The 
Remedial Powers of the Admiralty (1933) 43 YALE L. J. 1, 25; Chandler, 
Quasi Contractual Relief in Admiralty (1928) 27 Micu. L. REv. 23, passim. 


ALIENS — DISABILITY — RIGHT OF ILLEGALLY ENTERED ALIEN TO SUE. — 
In an action for compensation for personal services, the defendant claimed 
that the plaintiff had entered the country in violation of the immigration 
laws, and hence was not entitled to sue for wages. From a judgment for the 
plaintiff, the defendant appealed. Held, that since one purpose of the immi- 
gration laws is to protect domestic labor from competition, the courts should 
not enforce the employment contract of one who has entered in defiance of 
that policy, and such denial of relief does not violate the Fourteenth Amend- 
ment. Judgment reversed, and cause remanded with direction to dismiss the 
complaint. Coules v. Pharris, 250 N. W. 404 (Wis. 1933). 

The plaintiff sought to recover damages for injuries sustained upon being 
struck by an automobile operated by the defendant. The plaintiff had ad- 
mittedly entered the country in violation of the immigration laws. The de- 
fendant appealed from an adverse judgment. Held, that the plaintiff’s illegal 
entry did not deprive him of the right to sue for the tort, nor did it constitute 
him a “trespasser on the highway”. Judgment affirmed. Janusis v. Long, 
Mass. Sup. Jud. Ct., Nov. 29, 1933. 

The plaintiff sued for false imprisonment. His right to be in the country 
was questioned, and his testimony thereon was contradictory. The court 
treated the point as immaterial: “‘ Even the meanest outcast is entitled to pro- 
tection against unlawful restraint of his person.” Verdict directed for the 
plaintiff. Rodney v. Interborough Rapid Transit: Co., 267 N. Y. Supp. 86 
(Sup. Ct. 1933). 

The three decisions, apparently the first to determine the status of an il- 
legally entered alien as plaintiff, may be reconcilable as marking the bounds 
of judicial power to interpret and enforce the policy evidenced in statutes. 
The Wisconsin decision was founded upon the element of illegality in the 
employment contract of an unlawfully entered alien. Cf. Gardner, An Inquiry 
into the Principles of the Law of Contracts (1932) 46 Harv. L. REv. 1, 32. 
Although the discrimination exercised may be unjustly severe, such an in- 
terpretation of the duties imposed upon the courts by the immigration laws 
is not wholly unreasonable. See CLARK, DEPORTATION OF ALIENS (1931) 
c. 7. But see Janusis v. Long, supra. On the other hand, both the Massachu- 
setts and the New York decisions seem clearly correct in declining to outlaw 
the alien. So drastic a reprisal for his illegal entry would be without precedent, 
and, if constitutional, should at least be imposed only by express legislative 
mandate. See Janusis v. Long, supra; cf. McCarron v. Dominion Atlantic 
Ry., 134 Fed. 762 (D. Mass. 1905); Coudert, Rights and Remedies of 
Aliens in National Courts (1911) Proc. Am. Soc. or Int. Law 192. However, 
since the alien resident’s right to sue at common law was sometimes declared 
to rest upon the permission given him to enter the country, it is arguable that 
protection could be denied the illegal entrant. See Tuerloote v. Morrison, 
Velv. 198 (1611); Openheimer v. Levy, 2 Strange 1082 (1737); Daubigny v. 
Davallon, 2 Anstr. 462, 467 (1794). And the alien’s right, if so qualified, 
would not be enlarged by the Fifth and Fourteenth Amendments. See United 
States v. Cruikshank, 92 U.S. 542, 554 (1875); cf. Weimer v. Bunbury, 30 
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Mich. 201, 214 (1874). But cf. Coudert, supra, at 195. Indeed, the caution 
with which the constitutional protections have often been described as ex- 
tending to “ lawful ” inhabitants may indicate that some discrimination would 
be upheld. See Truax v. Raich, 239 U. S. 33, 39 (1915); cf. United States 
ex rel. Turner v. Williams, 194 U. S. 279, 292 (1904). But see Vick Wo v. 
Hopkins, 118 U. S. 356, 369 (1886). As defendant, however, the illegally 
entered alien is undoubtedly entitled to all the constitutional guaranties of a 
fair trial. Cf. Wong Wing v. United States, 163 U. S. 228 (1896). And 
there is no sound common-law precedent for denial of the right to sue. See 


Clarke v. Morey, 10 Johns. 69, 71 (N. Y. 1813). Moreover, the obedience: 


and limited allegiance owing even from the alien who has illegally entered 
should entitle him to some reciprocal protection. See Janusis v. Long, supra. 
Indeed, since his remaining here is not a crime until the government exercises 
its discretionary power to deport him, a permission to remain might be im- 
plied, with a correlative right to protection. Cf. 45 Stat. 1551 (1929), 8 
U. S. C. Supp. VI § 180a (1932). But cf. United States ex rel. Lamp v. 
Corsi, 61 F.(2d) 964 (C. C. A. 2d, 1932). 


BANKRUPTCY — PROVABLE CLAIMS— JUDGMENT ON AN AWARD UNDER 
WorKMEN’s COMPENSATION Act. — On the hearing of a motion to restrain 
the Industrial Commissioner of New York from proceeding in garnishment 
against the wages of a bankrupt, it was contended that the judgment upon 
which garnishee execution had been issued was dischargeable in bankruptcy. 
The judgment was based on an award of compensation for personal injuries 
sustained by the bankrupt’s employee, and was entered in compliance with 
§ 26 of the Workmen’s Compensation Act of New York, which also provided 
that the court may vacate or modify the judgment at any time in accordance 
with later awards or decisions of the State Industrial Board. N. Y. Work. 
Comp. Law (1922) § 26, as amended by Laws 1926, c. 256. The Bankruptcy 
Act provided that a debt may be proved which is “a fixed liability, as evi- 
denced by a judgment ”. 30 Stat. 562 (1898), 11 U. S. C. § 103 (1926). 
Held, that the judgment upon the award was not a provable debt within the 
meaning of the Act, and hence was not discharged. Motion denied. Jn re 
Ostrowski, 4 F. Supp. 568 (W. D. N. Y. 1933). 

In reaching its decision the court apparently relied upon cases of attempts 
to prove the award before it had been reduced to judgment. Where the com- 
pensation act is compulsory the award is said to be based on status rather than 
contract, preventing proof as a debt “upon contract, express or implied”, 
although proof might well be allowed under this clause if the act were elective. 
Lane v. Industrial Comm’r of New York, 54 F.(2d) 338 (C. C. A. 2d, 1931); 
see Cudahy Packing Co. v. Parramore, 263 U.S. 418, 423 (1918); 30 Srar. 
562 (1898), 11 U.S. C. § 103 (1926); cf. Liberato v. Royer, 270 U. S. 535, 
538 (1926); Ford, Bacon & Davis Inc. v. Valentine, 64 F.(2d) 800, 801 
(C. C. A. 5th, 1933). Extending these holdings to judgments assumes that a 
“ fixed liability, as evidenced by a judgment ”, means a judgment based upon 
a debt. Apparently this was the theory of the Supreme Court when it held, 
in general terms, that money due under a decree of alimony could not be 
proved. Audubon v. Shufeldt, 181 U. S. 575 (1901). Accord: Turner v. 
Turner, 108 Fed. 785 (D. Ind. 1901). Later, however, the Court decided that 
judgments upon tort claims were provable, and explained the prior cases on 
the basis of the peculiar nature of alimony. Lewis v. Roberts, 267 U.S. 467 
(1925). And by interpretation of an amendment to the Bankruptcy Act ali- 
mony is now provable, although not dischargeable. Heimberger v. Joseph, 
55 F.(2d) 171 (C. C. A. 6th, 1931), (1932) 45 Harv. L. Rev. 1252; see 32 
Stat. 798 (1903), 11 U. S. C. § 35 (1926). But see Wetmore v. Markoe, 196 
U.S. 68, 74 (1904). The earlier decisions seem justified by the policy against 
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discharging a man from his duty of support. On the other hand, when there 
is no insurance, the present result may, in many cases, work injustice for the 
employee. Since frequently the employer is a corporation, the workman, al- 
though unable to prove his judgment, will not benefit from the fact that it is 
not discharged. See (1932) 32 Cor. L. Rev. 531. That a judgment is not 
final in all respects should not be fatal to its provability. Where execu- 
tion could be issued upon it, it is probably within the Act, if otherwise prov- 
able. Cf. Moore v. Douglas, 230 Fed. 399 (C. C. A. gth, 1916); Bibb Mfg. 
Co. Inc. v. Pope, 22 F.(2d) 557 (S. D. N. Y. 1925). 


BUILDING AND LOAN ASSOCIATIONS — RETURN ON FULL-PAID AND Pass- 
BOOK STOCKS AS INTEREST OR DIvIDENDS. — The Revenue Acts provided that 
a corporation, in computing its net income, might deduct interest paid on its 
indebtedness. 42 STAT. 227 (1921). The appellant building and loan associa- 
tion deducted as interest the return paid on full-paid and passbook stock, 
which were entitled to a fixed maximum return payable from earnings. Both 
stocks were redeemable conditionally, and dividend coupons were attached to 
the full-paid stock certificates. The association issued in addition regu- 
lar.installment stock, and also a guaranty stock which was required by law as 
a permanent reserve to protect both creditors and non-permanent stock. All 
stock had voting rights. The certificates were called “ stock ”, but the return 
was called “ dividends ” and “ interest ” indiscriminately. The amount paid 
in on all stock was by law denominated “ capital stock”. The Commissioner 
of Internal Revenue contended that the amounts paid, being dividends, were 
not deductible, and from a decision of the Board of Tax Appeals so holding, 
the association appealed. Held, that the return paid was dividends and not 
interest. Decision affirmed. Fidelity Sav. & Loan Ass’n v. Burnet, 65 F.(2d) 
477 (App. D. C. 1933), cert. denied, Oct. 9, 1933. 

Stockholders have heretofore generally been held creditors for taxation pur- 
poses. Deniston v. Terry, 141 Ind. 677, 41 N. E. 143 (1895); cf. Aberdeen 
Sav. & Loan Ass’n v. Chase, 157 Wash. 351, 289 Pac. 536 (1930); see SUND- 
HEIM, BUILDING AND LoANn AssociIATIONs (1933) § 205. Contra: Doan Sav. 
& Loan Co., 12 B. T. A. 772 (1928), rev’d upon confession of error, 41 F.(2d) 
994 (C. C. A. 6th, 1929); Guaranty State Sav. & Loan Co., 14 B. T. A. 72 
(1928), remanded upon stipulation of counsel, 41 F.(2d) 998 (C. C. A. 6th, 
1930). In insolvency proceedings, however, the opposite has usually been 
held. Conservative Homestead Ass’n v. Dreyfus, 175 La. 404, 143 So. 356, 
85 A. L. R. 964 (1932); see Pacific Coast Sav. Soc. v. Sturdevant, 165 Cal. 
687, 693, 133 Pac. 485, 487, 49 L. R. A. (N.s.) 1142 (1913); ENDLICH, 
BurtpInc AssocraTions (1895) § 514. Contra: In re Western States Bldg.- 
Loan Ass’n, 50 F.(2d) 632 (S. D. Cal. 1931). It has been suggested 
that as to taxation they are creditors and for all other purposes members. 
SUNDHEIM, loc. cit. supra; cf. Stone v. Schiller Bldg. & Loan Ass’n, 302 Pa. 
544, 153 Atl. 758 (1931); Jn re Puget Sound Sav. & Loan Ass’n, 49 F.(2d) 
922 (W. D. Wash. 1931). However, the criteria of ownership are the same in 
either event. Payment of dividends solely from earnings is evidence that the 
certificate is a stock. Hewitt v. Linnhaven Orchard Co., 90 Ore. 1, 174 Pac. 
616 (1918); see Aaron Ward & Sons, 23 B. T. A. 1279 (1931). But if princi- 
pal or interest is guaranteed absolutely the certificate is likened to a promis- 
sory note. Best v. Oklahoma Mill Co., 124 Okla. 135, 253 Pac. 1005 (1927); 
cf. Storrow v. Texas Cons. Compress & Mfg. Ass’n, 87 Fed. 612 (C. C. A. 
sth, 1898); Spencer v. Smith, 201 Fed. 647 (C. C. A. 8th, 1912). But see 
Heller v. Marine Bank, 89 Md. 602, 43 Atl. 800 (1899). And if the money 
paid for the stock is capital, the return would seem to be dividends. Arm- 
strong v. Union Trust & Sav. Bank, 248 Fed. 268 (C. C. A. gth, 1918). 
Though not controlling, the presence of voting rights is also evidence of 
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ownership. Coltrane v. Blake, 113 Fed. 785 (C. C. A. 4th, 1902). When 
other tests fail, nomenclature may be decisive. Cary v. Savings Union, 22 
Wall. 38 (U. S. 1874); In re Hicks-Fuller Co., 9 F.(2d) 492 (C. C. A. 8th, 
1925); see Note (1930) 39 YALE L. J. 1025. The right of stockholders to 
withdraw their investments from a building and loan association is a distinc- 
tive feature, and although it is sometimes thought to evidence a debt it does 
not do so in this case. Brown v. Victor Bldg. Ass’n, 302 Pa. 254, 153 Atl. 349 
(1931), (1931) 79 U. or Pa. L. Rev. 802. See SUNDHEIM, op. cit. supra, 
§ 40. Contra: Savannah Real Estate Loan & Bldg. Co. v. Silverberg, 108 Ga. 
281, 33 S. E. 908 (1899). The present decision seems well supported by these 
principles. 


CHATTEL MortcAaGEs — RIGHT OF CHATTEL MORTGAGEE NOT IN POSSEs- 
SION TO SUE FOR NEGLIGENT DESTRUCTION OF CHATTEL AFTER CONDITION 
BROKEN. — The plaintiff was the holder of a note and chattel mortgage given 
by the purchaser of a car. After the mortgagor had defaulted in his pay- 
ments, and while the car was still in his possession, it was totally destroyed 
in a collision with the defendant’s truck, due to the alleged negligence of the 
defendant. A demurrer to the petition was sustained and the plaintiff brought 
error. Held, that the mortgagee had no legal capacity to sue a third party. 
for negligent destruction of a mortgaged chattel in the possession of the mort- 
gagor although the condition had been broken. Commercial Credit Co. v. 
Standard Baking Co., 187 N. E. 251 (Ohio App. 1933). 

Heretofore, the chattel mortgagee has apparently always been allowed to 
sue a third party for negligently damaging the property after condition 
broken, unless the mortgagor had previously recovered or settled. O’Brien 
-v. Miller, 117 Fed. 1000 (C. C. D. Conn. 1902); Miller v. Hortman-Salmen 
Co., 145 So. 786 (La. App. 1933); Wylie v. Ohio River & C. R. R., 48 S. C. 
405, 26 S. E. 676 (1897). But the court finds support for its seemingly con- 
trary result by emphasizing the interest remaining in the mortgagor, because 
of the mortgagee’s failure to take advantage of the breach of condition. 
Since this interest was deemed to be primarily damaged, possible contribu- 
tory negligence of the holder of the interest was believed adequate reason for 
denying the mortgagee’s suit, inasmuch as Ohio refuses to recognize any doc- 
trine of imputed negligence. However, the property right in the mortgagee 
before condition broken has been considered sufficient basis for an action 
against a third person. Berlein v. Eddy, 89 Fla. 484, 104 So. 780 (1925); 
Cresbard Grain Co. v. Farnham, 244 N. W. 91 (S. D. 1932); see Planters’ 
Bank v. Pick & Co., 38 Ga. App. 95, 143 S. E. 441 (1928); 2 Jones, CHat- 
TEL Mortcaces (6th ed. 1933) § 449. Thus, even granting, as the court de- 
clares, that the breach of condition was waived at least temporarily, still the 
mortgagee’s interest seems enough to complete the analogy to the bailor 
with a right to possession, who is allowed to sue despite concurrent negli- 
gence of the bailee. Cf. Nash v. Lang, 268 Mass. 407, 167 N. E. 762 (1929); 
Gfell v. Jefferson Hardware Co., 10 Ohio App. 427 (1917); see Note (1930) 
78 U. or Pa. L. REv. 1009. Similarly, recovery after default by a conditional 
vendor from a negligent third party has not been barred by the vendee’s 
fault. Commercial Credit Corp. v. Satterthwaite, 107 N. J. L. 17, 150 Atl. 235 
(1930), afd, 108 N. J. L. 188, 154 Atl. 769 (1931); see Lacey v. Great 
Northern Ry., 70 Mont. 346, 354, 225 Pac. 808, 811 (1924); 3 JoNnES, CHAT- 
TEL Mortcaces § 1374. But cf. (1930) 40 YALE L. J. 135. A mortgagor 
who is still in possession, however, may maintain an action against the tort- 
feasor even after condition broken. Wéilkes v. Southern Ry., 85 S. C. 346, 
67 S. E. 292, 21 Ann. Cas. 79 (1910); Chicago, R. 1. & P. Ry. v. Earl, 121 
Ark. 514, 181 S. W. 925, Ann. Cas. 1917D, 552 (1916). But the apprehen- 
sion of the court that the wrongdoer may be subject to double liability seems 
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to be without foundation inasmuch as a suit by either without collusion would 
be a bar to any further action by the other. Chicago, R. J. & P. Ry. v. Earl, 
supra; see Wilkes v. Southern Ry., supra, at 349, 67 S. E. at 293; 2 JONES, 
CHATTEL MortcacEs § 44748; cf. Harris v. Seaboard Air Line Ry., 190 N. C. 
480, 130 S. E. 319 (1925), (1926) 39 Harv. L. REv. 658 (release by mort- 
gagor). Some cases suggest an alternative of permitting each party to protect 
his interest by joining in the action. Southern Ry. v. Chambless, 10 Ala. App. 
326, 65 So. 417 (1914), cert. denied, 187 Ala. 672, 65 So. 1034 (1914); WoAl- 
wend v. Case Threshing Machine Co., 42 Minn. 500, 44 N. W. 517 (1890). 
The soundness of the present result seems open to question, for the impair- 
ment of the mortgagee’s security may be irreparable, as the mortgaged chat- 
tel is so often the mortgagor’s sole asset. See O’Brien v. Miller, supra, at 
1001; cf. Wylie v. Ohio River & C. R. R., supra, at 407, 26 S. E. at 677. 


COLLEGES AND UNIVERSITIES — LIABILITY TO STUDENTS FOR NEGLIGENCE. — 
Hazing of first-year students was an annual custom in the defendant univer- 
sity. The provost and the governors knew about the hazing and, although 
a student had been severely injured the year before, took no steps to regulate 
it. Asa result of being hazed the infant plaintiff became insane. The plain- 
tiffs, father and son, brought action against the university, the senate, and 
the board of governors. Held, that the defendants had been negligent and 
were not exempt from liability on the ground that the university was an 
agency of the government. Judgment for plaintiffs. Powlett v. University 
of Alberta, 3 W. W. R. 322 (Alta. 1933). 

The court dealt with the case as involving solely a problem of exemption of 
public agencies from tort liability. The character of educational institutions 
as public or private depends upon whether they were founded by individuals 
or by the state, irrespective of the source of subsequent revenue. Trustees 
of Dartmouth College v. Woodward, 4 Wheat. 518 (U. S. 1819); Russell v. 
Trustees of Purdue Univ., 201 Ind. 367, 168 N. E. 529 (1929); see Note 
(1930) 65 A. L. R. 1394. Some courts hold that a public educational cor- 
poration cannot be sued because it is an agency of the state. Oklahoma Agri- 
cultural & Mechanical College v. Willis, 6 Okla. 593, 52 Pac. 921 (1898); 
Tucker v. Pollock, 21 R. I. 317, 43 Atl. 369 (1899). But cf. Ward v. Board 
of Regents of Kan. State Agricultural College, 138 Fed. 372 (C. C. A. 8th, 
1905); Board of Trustees of Univ. of Ill. v. Bruner, 175 Ill. 307, 51 N. E. 687 
(1898). Even if the public corporation is subject to suit, levy of execution 
may be impossible since title to the corporate property may be vested in the 
state. Cf. Hopkins v. Clemson Agricultural College, 221 U. S. 636 (1911). 
But see Phoenix Lumber Co. v. Regents of Univ. of Idaho, 197 Fed. 425, 428 
(C. C. D. Idaho 1908). The present court did not discuss the fact that 
educational bodies, whether public or private, are often exempt from tort 
liability as charitable institutions. Parks v. Northwestern Univ., 218 Ill. 381, 
75 N. E. gg1 (1905); Corbett v. St. Vincent’s Industrial School, 79 App. Div. 
334, 79 N. Y. Supp. 369 (1903). But cf. Lavere v. Smith’s Falls Pub. Hos- 
pital, 26 D. L. R. 346, 35 Ont. L. R. 98 (1915). This exemption is not af- 
fected by a provision in the charter or act of incorporation that the college 
has the power to sue and be sued. Abston v. Waldon Academy, 118 Tenn. 
24, 102 S. W. 351 (1907). General immunity is granted by some courts on 
the ground that trust funds should not be diverted to payment of damages. 
Abston v. Waldon Academy, supra; cf. Vermillion v. Woman’s College of 
Due West, 104 S. C. 197, 88 S. E. 649 (1916). A few courts make the ex- 
emption dependent upon the relation of the plaintiff to the institution and 
deny relief only to recipients of charity, on the theory that one who ac- 
cepts charity assumes the risk of injury. Bruce v. Central M. E. Church, 
147 Mich. 230, 110 N. W. 951 (1907); cf. Currier v. Trustees of Dartmouth 
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College, 105 Fed. 886 (C. C. D. N. H. 1900); see BALLANTINE, PRIVATE 
CorPORATIONS (1927) §93. Still other courts restrict liability by holding 
that the rule of respondeat superior does not apply to professional employees 
who have been carefully selected. Hamburger v. Cornell Univ., 240 N. Y. 
328, 148 N. E. 539 (1925); Hillyer v. St. Bartholomew’s Hospital, [1909] 
2 K. B. 820. It may be that the provost comes within this class, and that 
the university would not be liable for his negligence, even if it were liable 
for the negligence of a mere servant. However, if the governing body itself 
has been negligent, as appears to have been the case here, the injured party 
is entitled to damages. McInerny v. St. Luke’s Hospital Ass’n, 122 Minn. 10, 
141 N. W. 837 (1913); Taylor v. Flower Deaconess Home, 104 Ohio St. 61, 
135 N. E. 287 (1922); see Hamburger v. Cornell University, supra, at 338, 
148 N. E. at 542. Contra: Roosen v. Peter Bent Brigham Hospital, 235 
Mass. 66, 126 N. E. 392 (1920). 


ConFLict or LAws— JUDGMENTS — REFUSAL TO RECOGNIZE FOREIGN 
JUDGMENT FoUNDED UPON JUDGMENT RENDERED WITHOUT JURISDICTION. — 
After service upon the defendant’s statutory agent in Florida, a court of that 
state rendered judgment against the defendant, a Canadian insurance com- 
pany, without its having appeared. Action upon this judgment was com- 
menced in New Jersey by attachment, the defendant entering an appearance 
to contest the jurisdiction of the Florida court. The plaintiff obtained a per- 
sonal judgment, and upon it brought the present suit in Ontario. From a dis- 
missal of the action, the plaintiff appealed. Held, that the Florida court had 
no jurisdiction over the defendant and that the New Jersey adjudication was 
not entitled to recognition since the New Jersey court was precluded by the 


full faith and credit clause of the United States Constitution from a plenary 


investigation. Judgment affirmed. Jones, Inc. v. Toronto Gen. Ins. Co., 
[1933] 2 D. L. R. 660. 

The court’s premise that the full faith and credit clause requires the recog- 
nition of judgments rendered without jurisdiction seems clearly false. New 
Jersey was free to determine whether the Florida statute was constitutional, 
and whether it was observed. Flexner v. Farson, 248 U.S. 289 (1919); Stier 
v. lowa State Traveling Men’s Ass’n, 199 Iowa 118, 201 N. W. 328 (1924), 
59 A. L. R. 1384 (1929). A voluntary appearance in the original suit to 
litigate the question of jurisdiction is taken in the United States as a submis- 
sion to the jurisdiction of the court for this purpose, and the determination 
is res judicata. Baldwin v. lowa State Traveling Men’s Ass’n, 283 U.S. 522 
(1931); Hall v. Wilder Mfg. Co., 316 Mo. 812, 293 S. W. 760 (1927), 52 
A. L. R. 723 (1928); Simmons Co. v. Sloan, 104 N. J. L. 612, 142 Atl. 15 
(1928); Note (1928) 41 Harv. L. Rev. 1055. But cf. Marshall v. Owen 
& Co., 171 Mich. 232, 137 N. W. 204 (1912). And in an action on a judg- 
ment, the finding by the second court of the first court’s jurisdiction is res 
judicata if the defendant voluntarily appeared in the second suit. Degge v. 
Baxter, 69 Colo. 122, 169 Pac. 580 (1917); Harju v. Anderson, 133 Wash. 506, 
234 Pac. 15,44 A. L. R. 450 (1925); cf. Bidwell v. Bidwell, 139 N.C. 402, 52 
S. E. 55 (1905), 2 L. R. A. (N.S.) 324 (1906). The extension of this prin- 
ciple to judgments sought to be enforced in foreign countries would seem 
sound, for the desirability of a finality in litigated controversies applies equally 
to both. Harris v. Taylor, [1915] 2 K. B. 580; see Richardson v. Allen, 34 
W. L. R. 606, 607 (Alta. 1916); cf. Medina, Conclusiveness of Rulings on 
Jurisdiction (1931) 31 Cot. L. Rev. 238, 243. But cf. 1 Piccort, Jupc- 
MENTS AND JURISDICTION (3d ed. 1908) 352-53. In view of the attachment 
of its property, the defendant’s appearance in New Jersey may not have been 
a voluntary submission to the determination of the Florida jurisdiction. See 
Voinet v. Barrett, 55 L. J. Q. B. 39, 41 (1885); cf. Cheshire Nat. Bank v. 
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Jaynes, 224 Mass. 14, 112 N. E. 500 (1916); 3 FREEMAN, JUDGMENTs (sth ed. 
1925) § 1484. Nevertheless, the court assumed that it was, and were it 
not for the misapprehension of the full faith and credit clause, its rejection 
of the theory of res judicata as applied to contested issues of jurisdiction 
would be significant. 


| ConFiict or LAaws— OBLIGATIONS: CoNTRACT—PuBLIC PoLicy oF 
| Forum As GROUND FOR REFUSAL To AppLy Lex Loci.—An attempt was 
} | made to set up a business trust in Texas, the members agreeing that no 
| stockholder should be personally liable beyond the value of his shares. By 
; | the law of Texas this stipulation was invalid, and the shareholders were 
liable as partners. The defendant, a resident of Iowa, bought stock in the 
organization. The trustees carried on business in Texas and became indebted 
to the plaintiff on a note presumably payable there. Under Iowa law the 
defendant would not be liable beyond the value of his shares. The plaintiff 
sued on the note in Iowa, and appealed from a judgment on an adverse ver- 
dict. Held, that even if, under ordinary doctrines of the conflict of laws, 
the Texas rule would apply, that law was so contrary to the policy of the 
forum that Iowa law should govern. Judgment affirmed. Farmers’ & Mer- 
chants’ Nat. Bank v. Anderson, 250 N. W. 214 (Iowa 1933). 

A constitutional question, implicit in the case but not discussed, is whether 
the refusal to apply the Texas law, embodied in decisions, is a refusal of full 
| faith and credit. Recent decisions of the United States Supreme Court, at- 
; tracting much legal comment, have declared that the refusal to apply the 
#@ statutory law of another state may constitute such a denial. Modern Wood- 
| | men of America v. Mixer, 267 U.S. 544 (1925); Bradford Elec. Light Co. v. 
. Clapper, 286 U. S. 145 (1932), Note (1932) 46 Harv. L. Rev. 291, 294; 
gq Langmaid, The Full Faith and Credit Required for Public Acts (1929) 24 

| Iv. L. Rev. 383. It has been argued that full faith and credit need not be 
&§ given to the decision law of foreign jurisdictions. See Dodd, The Power of 
. the Supreme Court to Review State Decisions in the Field of Conflict of 
| Laws (1926) 39 Harv. L. Rev. 533; Field, Judicial Notice of Public Acis 
under the Full Faith and Credit Clause (1928) 12 Minn. L. REv. 439. But 
2 | see Notes (1918) 13 Int. L. REv. 43; (1930) 40 YALE L. J. 291. The Su- 
q preme Court has not passed squarely on the question. Cf. Royal Arcanum 
| v. Green, 237 U. S. 531 (1915). The practical difficulty of making the Su- 
| preme Court the ultimate arbiter of all conflicts questions has been advanced 
as an objection. See Dodd, supra, at 560. Retaliations among the states for 
refusals to give comity may urge another result. Cf. Union Securities Co. v. 

) Adams, 33 Wyo. 45, 236 Pac. 513 (1925). If the full faith and credit clause 
) applies, Iowa public policy is immaterial. Fauntleroy v. Lum, 210 U. S. 
230 (1908). But quite apart from the constitutional question it seems diffi- 
| y cult to support the instant case. Great confusion exists as to when public 
| policy is sufficiently offended to bar the action. Cf. Thuna v. Wolf, 130 
Misc. 306, 223 N. Y. Supp. 765 (1927); Saxby v. Fulton, [1909] 2 K. B. 208. 
But cf. Flagg v. Baldwin, 38 N. J. Eq. 219 (1884); Gooch v. Faucett, 122 
N. C. 270, 29 S. E. 362 (1898). The modern tendency is to limit strictly 
the concept of public policy and to emphasize uniform interstate enforce- 
ment of vested rights. Slattery v. Hartford Trust Co., 115 Conn. 163, 161 
Atl. 79 (1932); Loucks v. Standard Oil Co., 224 N. Y. 99, 120 N. E. 198 
(1918); see GoopricH, ConFLict or Laws (1927) 216-17. Some courts 
have gone so far as to refuse to follow previous decisions which declare the 
enforcement of certain rights to be against public policy. Compare Wellman 
v. Mead, 93 Vt. 322, 107 Atl. 396 (1919), with Adams v. Fitchburg R. R., 
67 Vt. 76, 30 Atl. 687 (1894) (wrongful death statute); and compare Domres 
v. Storms, 236 App. Div. 630, 260 N. Y. Supp. 335 (1932), with Clough v. 


1 
J 
| 
? 


1934] RECENT CASES 527 


Gardiner, 111 Misc. 244, 182 N. Y. Supp. 803 (1920), aff'd, 194 App. Div. 
923, 184 N. Y. Supp. 914 (1929) (survival statute). The instant holding, 
moreover, disregards decisions pero the statutory liability of share- 
holders of foreign corporations, where the legislative intent was not to re- 
strict enforcement to the locus. Flash v. Conn, 109 U. S. 371 (1883); Han- 
cock Nat. Bank v. Ellis, 172 Mass. 39, 51 N. E. 207 (1898); cf. Finney v. 
Guy, 106 Wis. 256, 82 N. W. 595 (1900). But see Marshall v. Sherman, 148 
N. Y. 9, 25, 42 N. E. 419, 423 (1895). The slight connection of the forum 
with the present cause of action is another argument against admitting the 
defense of public policy. Cf. Veytia v. Alvarez, 30 Ariz. 316, 247 Pac. 117 
(1926); Cleveland, C. C. & St. L. Ry. v. Druien, 118 Ky. 237, 80 S. W. 778 
(1904). But cf. F. A. Straus & Co., Inc. v. Canadian Pac. Ry., 254 N. Y. 
407, 173 N. E. 564 (1930). But the Iowa court has previously declared that 
where the difference in the law of the two jurisdictions is due to varying in- 
terpretations of the common law, that of the forum controls. Strong v. 
Chicago, B. & Q. Ry., 150 Iowa 1, 129 N. W. 321 (1911). Accord: Slaton 
v. Hall, 168 Ga. 710, 148 S. E. 741 (1929); cf. Swift v. Tyson, 16 Pet. 1 
(U.S. 1842). This concept of a “ general common law”, except in instances 
of concurrent jurisdiction as in Swift v. Tyson, supra, is usually rejected, on 
the ground that decision law is part of the individual law of the jurisdiction. 
Limerick Nat. Bank v. Howard, 71 N. H. 13, 51 Atl. 641 (1901); Forepaugh 
v. Delaware, L. & W. R. R., 128 Pa. 217, 18 Atl. 503 (1889); see (1929) 43 
Harv. L. REv. 135. 


CoNSTITUTIONAL LAw — Imp.iep LEGISLATIVE PowEeRS — CONGRESSIONAL 
REGULATION OF POLITICAL COMMITTEES IN INFLUENCING CHOICE OF PRESI- 
DENTIAL EvLectors.—A federal indictment alleged that the defendant was 
treasurer of a political committee which accepted contributions and made ex- 
penditures for the purpose of influencing the election of presidential and vice- 
presidential electors, and that she failed to file with the Clerk of the House of 
Representatives a statement containing the name and address of a specified 
contributor with the amounts and dates of his contributions as required by 
the Federal Corrupt Practices Act. 43 Stat. 1071 (1925), 2 U.S.C. § 244 
(1926). A demurrer alleging that the Act was unconstitutional and that the 
indictment was insufficient to inform the defendant of the nature of the ac- 
cusation was sustained upon the second ground and the United States appealed. 
Held, that the Act was constitutional and the indictment sufficient. Order 
reversed. United States v. Burroughs, 65 F.(2d) 796 (App. D. C. 1933), 
cert. granted, Oct. 23, 1933. 

The defendant contended that the Constitution confers upon the state legis- 
latures the exclusive power of appointing presidential electors, together with 
authority over all acts relating thereto except the time of choosing such elec- 
tors. U. S. Const. art. II, §1. The Supreme Court has interpreted this 
section in a manner which substantiates the defendant’s claim. See Mc- 
Pherson v. Blacker, 146 U. S. 1, 35-36, 42 (1892); Maurer, Congressional and 
State Control of Elections under the Constitution (1928) 16 Gro. L. J. 314, 
324-27. That the states have jurisdiction to punish for fraudulent voting in 
these elections has been recognized, but it has not been decided that this juris- 
diction is exclusive. Jn re Green, 134 U.S. 377 (1890); Mason v. State, 55 
Ark. 529, 18 S. W. 827 (1892). Although the statement of the present court 
that “ the national importance of such publicity [as here required] is obvious ” 
would be disputed by few, the Supreme Court has expressly recognized that 
the question is “ one of power, not of policy”. McPherson v. Blacker, supra, 
at 42. The present court distinguished such cases on the ground that the Act 
did not interfere with the electors’ appointment or control their actions there- 
after, but applied merely to committees attempting to influence their appoint- 
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ment. It pointed out the duty of Congress to count the electoral votes and 
the contingent duty to elect a president and vice-president, and upheld the Act 
under the “ necessary and proper” clause. It would seem, however, that if 
Congress has no power to regulate the appointment of electors save to pre- 
scribe the time thereof, a fortiori, it has no control over the actions of those 
attempting to influence their appointment. Although not mentioned by the 
court, the strongest argument for the result of the instant case seems to be 
that federal control is necessary to insure the preservation of the general gov- 
ernment and is therefore constitutional under the “ necessary implication ” 
doctrine of M’Culloch v. Maryland, 4 Wheat. 316 (U. S. 1819). This rea- 
soning failed to convince a majority of the Supreme Court in a case which 
denied Congress the power of regulating senatorial nominations under the 
clause of the Constitution giving Congress control over the election of its 
members. Newberry v. United States, 256 U. S. 232 (1921). But that de- 
cision has been violently criticized, and may be of little value as a precedent 
in view of the peculiar division of the Court. See Powell, Major Constitu- 
tional Issues in 1920-1921 (1921) 36 Pot. Sct. Q. 469, 472-76; Corwin, Con- 
stitutional Law im 1920-1921 (1922) 16 Am. Pot. Scr. REv. 22, 25; Notes 
(1921) 19 Micu. L. REv. 860, 863-64; (1922) 22 Cox. L. REv. 54, 56-57. 
But see Note (1921) 31 YALE L. J. 90, 92. And despite that holding, each 
house of Congress remains the final judge of “ elections, returns, and qualifi- 
cations of its members ”, whereas invalidating the present Act would leave the 
Federal Government no further check. U.S. Const. art. I, § 5. It seems that 
the Supreme Court may well invoke the political theory underlying M’Cul- 
loch v. Maryland to affirm the present decision. 


CorporaTIONS — LIABILITY OF STOCKHOLDER ON UNPAID SUBSCRIPTION 
AFTER DISSOLUTION FOR FrAuD.— The defendant, induced by fraudulent 
representations, subscribed to stock in a corporation, paying one-third of the 
price. The stock was to be delivered upon full payment. Later, in a suit by 
the attorney general, the corporation was dissolved and its charter forfeited 
on the ground that it was a fraudulent stock promotion scheme. A receiver 
was appointed and because other assets were insufficient to pay the creditors 
an assessment was levied on the unpaid subscriptions. This levy was sustained 
by the supreme court. State ex rel. Havner v. Associated Packing Co., 210 
Iowa 754, 227 N. W. 627 (1929). In an action to recover on the assessment, 
the receiver obtained judgment and the defendant appealed. Held, that the 
stockholder, fraudulently induced to subscribe to stock after the original in- 
corporation, was not liable on his subscription where the charter was revoked 
because the corporation was conceived in fraud. Judgment reversed. State 
ex rel. Havner v. Associated Packing Co., 249 N. W. 761 (Iowa 1933). 

The denial of recovery is a complete reversal of the court’s attitude in 
previous appeals in the same receivership. See State ex rel. Havner v. 
Associated Packing Co., 206 Iowa 405, 407, 220 N. W. 6, 7 (1928), (1928) 
42 Harv. L. Rev. 129; State ex rel. Havner v. Associated Packing Co., 210 
Iowa 754, 762, 227 N. W. 627, 631 (1929); 13 FLETCHER, CYCLOPEDIA OF 
PrIvATE CoRPORATIONS (Perm. ed. 1932) § 6147; THOMPSON, CORPORATIONS 
(Supp. to 3d ed. 1931) § 6522; cf. Lewis v. Robertson, 21 Miss. 558 (1850). 
Furthermore, Iowa has applied the “ equitable trust fund ” doctrine to hold 
stockholders liable to the receiver of an insolvent corporation on fraudulently 
obtained subscriptions, where creditors’ rights intervened after the purchase. 
Lex v. Selway Steel Corp., 203 Iowa 792, 206 N. W. 586 (1925). Accord: 
Wilcox Trux, Inc. v. Rosenberger, 156 Minn. 487, 195 N. W. 489 (1923), 
(1924) 37 Harv. L. Rev. 767. The court, however, distinguished the instant 
case on the ground that the corporation, having been dissolved for fraud in 
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its inception, never had either a de jure or a de facto existence; the subscrip- 
tion was therefore void. If the concern can be treated as a totally unin- 
corporated group, the decision is in accord with cases refusing to impose 
liability on a stockholder in a pretended corporation unless he ratified the 
acts for which he is sought to be charged. Fuller v. Rowe, 57 N. Y. 23 
(1874); see Medill v. Collier, 16 Ohio St. 599, 611 (1866). But the denial 
of de facto existence is contrary to fact and out of line with authority to the 
effect that dissolution for defects in incorporation retroactively destroys the 
legal existence of the company but does not void the rights of parties claim- 
ing under its acts and contracts. New York, B. & E. Ry. v. Motil, 81 Conn. 
466, 71 Atl. 563 (1908); Society Perun v. Cleveland, 43 Ohio St. 481, 3 N. E. 
357 (1885); see 16 FLETCHER, op. cit. supra, § 8120. However, where the 
state constitution made the corporation illegal, subscribers have been relieved 
of liability. Davis v. Allison, 109 Tex. 440, 211 S. W. 980 (1919). And 
where the charter was forfeited because of fraud in incorporation, no partner- 
ship liability was placed on an inactive stockholder. American Salt Co. v. 
Heidenheimer, 80 Tex. 344, 15 S. W. 1038 (1891); see Commercial National 
Bank v. Gilinsky, 142 Iowa 178, 184, 120 N. W. 476, 478 (1909). The present 
court was influenced by its conclusion that no equitable reason existed for 
making subscribers who are themselves victims of fraud liable to creditors. 
But the same consideration might as well be applied in the case of insolvency 
where the subscription is induced by fraud. See Newton National Bank v. 
Newbegin, 74 Fed. 135, 140 (C. C. A. 8th, 1896). 


CORPORATIONS — REORGANIZATION — DISCLOSURE OF BONDHOLDERS AT 
Suit oF Mortcacor.— The Two Park Avenue Corporation, the mortgagor, 
petitioned for an order directing S. W. Strauss & Co., Inc., the issuing house, 
to supply it with a list of the holders of the corporation’s mortgage bonds, or, 
in the alternative, for an order directing the receiver to forward to the bond- 
holders a plan to readjust the mortgage interest rates to avoid foreclosure 
and reorganization proceedings. Held, that since the plan was fair and in 
the interest of the bondholders the receiver must forward a copy of the pro- 
posed plan to the bondholders. Petition granted. People v. S. W. Strauss & 
Co., Inc., N. Y. L. J., Oct. 27, 1933, at 1481 (N. Y. Sup. Ct.). 

The only previous case in which a receiver has been ordered to send a plan 
to bondholders at the request of a-mortgagor was decided by the same court. 
People v. S. W. Strauss & Co., Inc., 149 Misc. 38 (N. Y. 1933). When 
minority bondholders sued, an issuing house in charge of reorganization has 
been ordered to disclose bondholders’ lists. Hartford v. Commonwealth Bond 
Corp., N. Y. L. J., June 21, 1932, at 3492, aff'd, 236 App. Div. 776, 258 N. Y. 
Supp. 1026 (1932). And majority protective committees have been forced 
to disclose names and addresses to minority bondholders, on the basis of a 
fiduciary relation. Bergelt v. Roberts, 144 Misc. 832, 258 N. Y. Supp. 905 
(1932), afd, 236 App. Div. 777, 258 N. Y. Supp. 1086 (1932), (1933) 46 
Harv. L. Rev. 713; Sun Life Ins. Co. v. S. W. Strauss & Co., Inc., N. Y. L. J., 
Sept. 21, 1932, at 1039; see Lowenthal, The Railroad Reorganization Act 
(1933) 47 Harv. L. Rev. 18, 46. But cf. In re International Match Corp., 
59 F.(2d) 1o12 (S. D. N. Y. 1932); Babcock v. Chicago Rys., 325 Ill. 16, 34, 
155 N. E. 773, 779 (1927). But in one case a bondholder was denied a list 
from the mortgagor, the court saying no fiduciary relation existed between 
debtor and creditor. Marx v. Merchants’ Nat. Properties, Inc., 148 Misc. 6, 
265 N. Y. Supp. 163 (1933). In the principal case the court disregarded the 
theory of fiduciary relation and rested the decision upon the financial gain _ 
to the bondholders in avoiding expensive reorganizations by foreclosure. Cf. 
First Union Bank v. Division State Bank, Gen. No. B 262438 (C. C. Cook 
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County, Ill. 1933); New Jersey Nat. Bank v. Lincoln Mortgage Co., 105 
N. J. Eq. 557, 148 Atl. 713 (1930); see Carey and Smith, Studies in Realty 
Mortgage Foreclosures: V. Reorganizations (1933) 28 ILv. L. REv. 1, 24-25. 
The usual argument against disclosure, likening bondholders’ lists to cus- 
tomers’ lists, is circumvented in the principal case by allowing the receiver to 
send out the plans, a similar method often being used by majority committees 
under private agreements. See Tracy, CORPORATE FORECLOSURES (1929) 
§14. The difficulty of discovering who has the list has been to some extent 
obviated in New York where, ancillary to a suit, the petitioner upon informa- 
tion and belief that a party has such a list can summarily require the filing 
of an affidavit stating whether such party still has the list, or the name of 
his transferees. Adler v. S. W. Strauss & Co., Inc., N. Y. L. J., Aug. 8, 1932, 
at 480; N. Y. C. P. A. (1920) § 328. But protection should be given against 
“ strikes ” by captious minorities, and reference to a master to report upon the 
claim for the list would tend to restrict disclosures to those acting in good 
faith. Cf. People v. S. W. Strauss & Co., Inc., N. Y. L. J., May 2, 1933, at 
2644; DEWING, FINANCIAL Po.icy oF CorporaTions (Rev. ed. 1926) 1159. 
Either allowing disclosure or requiring plans to be sent at an early stage of the 
proceedings seems essential since the courts, in passing upon reorganization 
plans, consider the number of assenting bondholders. Cf. Jameson v. Guar- 
anty Trust Co., 20 F.(2d) 808 (C. C. A. 7th, 1927); Clinton Trust Co. v. 
142-144 Joralemon Street Corp., 237 App. Div. 789, 263 N. Y. Supp. 359 
(1933); see Rorlich, Creditor Control of Corporations (1933) 19 Corn. L. Q. 
35, 61. But cf. Phillips, A Business Tribunal for Corporate Reorganizations 
(1933) 11 Harv. Bus. Rev. 178, 181,n.1. And this is especially true where a 
statute allows a substantial majority to bind all the bondholders to a reor- 
ganization plan. See Payne, Fair and Equitable Plans of Corporate Reorgan- 
ization (1933) 20 VA. L. REv. 37, 39-42; Frazer, Reorganization of Com- 
panies in Canada (1927) 27 Cot. L. REv. 932, passim; cf. Canada Southern 
Ry. v. Gebhard, 109 U. S. 527 (1883). The cases compelling disclosure may 
also be influenced by a feeling that our present machinery for corporate re- 
organization is outmoded. See Swaine, Federal Legislation for Corporate 
Reorganization (1933) 19 A. B. A. J. 678, 700; Isaacs, Business Security and 
Legal Security (1923) 37 Harv. L. REv. 201, 207. 


CoRPORATIONS — REORGANIZATION — RIGHT OF MINoRITY BONDHOLDERS 
TO INTERVENE IN FoRECLOSURE SUIT TO CHALLENGE THE REORGANIZATION. — 
A minority bondholders’ committee petitioned to intervene in a corporate 
mortgage foreclosure in order to challenge the necessity of reorganization 
and the fairness of the majority plan. The trustee was not charged with any 
misconduct. From an order allowing the intervention, the defendant corpo- 
ration appealed. Held, that since the foreclosure proceeding was merely a 
step in reorganization, intervention was properly granted to allow the court 
to consider the fairness of the plan. Order affirmed. One justice dissented 
on the ground that a separate bill should have been brought. Chase National 
Bank v. 10 East goth St. Corp., 238 App. Div. 370, 264 N. Y. Supp. 882 (1933). 

Misconduct of the trustee is generally held a prerequisite to intervention, 
for otherwise the bondholders are considered to be adequately represented. 
Palmer v. Bankers’ Trust Co., 12 F.(2d) 747 (C. C. A. 8th, 1926); see 
Rodgers, Rights and Duties of the Committee in Bondholders’ Reorganizations 
(1929) 42 Harv. L. Rev. 899, 917. But it is doubtful whether the trustee’s 
duties extend to matters of reorganization, or, if so, whether the trustee can 


properly protect both the majority and the minority bondholders insofar as 


their interests conflict. See Guaranty Trust Co. v. Missouri Pac. Ry., 238 Fed. 
812, 816 (E. D. Mo. 1916); cf. Farmers’ Loan & Trust Co. v. Northern Pac. 
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R. R., 70 Fed. 423 (C. C. S. D. N. Y. 1895). In permitting independent 
minority objection, the present court seems to prefer intervention over the 
other recognized methods, a hearing or a separate bill. Cf. Bergelt v. Roberts, 
144 Misc. 832, 258 N. Y. Supp. 905 (1932), afd, 236 App. Div. 777, 258 
N. Y. Supp. 1086 (1932); Clinton Trust Co. v. 142-144 Joralemon St. Corp., 
237 App. Div. 789, 263 N. Y. Supp. 359 (1933). Four criteria of choice 
merit consideration. (1) Hearings appear least cumbersome for allowing every 
interested party a voice. Compare Clinton Trust Co. v. 142-144 Joralemon 
St. Corp., supra, at 794, 263 N. Y. Supp. at 365; with Southern Pac. Co. v. 

Bogert, 250 U. S. 483, 497 (1919); and Bank of Manhattan Trust Co. v. Silrap 
Construction Co., Inc., 145 Misc. 571, 572, 259 N. Y. Supp. 935, 936 (1932). 

(2) Hearings, at ‘least if held on motion to confirm, as is usual, seem to pre- 
vent further protests even from those who do not appear. Phipps v. Chicago, 
R.1I. & Pac. Ry., 284 Fed. 945 (C. C. A. 8th, 1922); Chicago, R. J. & Pac. 
Ry. v. Lincoln Horse & Mule Commission Co., 284 Fed. 955 (C. C. A. 8th, 
1922). But see BALLANTINE, BISBEE, ET AL., SOME LEGAL PHASES OF CoRPO- 
RATE FINANCING, REORGANIZATION, AND REGULATION (1931) 56-63. On the 
other hand, intervention prior to sale, as is frequent, has been said to raise a 
moot question, for the interests favoring the challenged plan are not yet the 
successful bidders. See Guaranty Trust Co. v. Chicago, M. & St. P. Ry., 15 
F.(2d) 434, 440 (N. D. Ill. 1926) ; Jameson v. Guaranty Trust Co., 20 F.(2d) 
808, 815 (C. C. A. 7th, 1927). But see Guaranty Trust Co. v. Missouri Pac. 
Ry., supra, at 816. But this objection might be obviated by postponing the 
decision of fairness until after the sale. See id. at 817. In any event, the 
objection seems legalistic, since the majority committee is almost invariably 
the purchaser. See Spring, Upset Prices in Corporate Reorganization (1919) 
.32 Harv. L. REv. 489, 493. (3) As to appeal, there is apparently no difference 
between the three methods, for it has been allowed to participants in hearings. 
Walsh Tie & Timber Co. v. Missouri Pac. Ry., 280 Fed. 38 (C. C. A. 8th, 
1922); Jameson v. Guaranty Trust Co., supra. But see Central Trust Co. v. 
Chicago, R. I. & Pac. R. R., 218 Fed. 336, 339 (C. C. A. 2d, 1914). (4) Since 
intervention or separate bill is more likely to produce a determination of fair- 
ness before the sale, the necessity of a resale will often be avoided. See 
BALLANTINE, BISBEE, ET AL., op. cit. supra, at 146. And to the extent that the 
determination may precede the expiration of the deposit period, those methods 
may have the practical advantage of facilitating wider participation in the 
plan. See Guaranty Trust Co. v. Missouri Pac. Ry., supra, at 816; cf. Rodgers, 
supra, at goo. But cf. id. at 917. But at an early stage refinancing problems 
hang in the balance, and mala fide dissenters may obtain unmerited bargaining 
power. Cf. BALLANTINE, BISBEE, ET AL., op. cit. supra, at 163. That hearings 
seem favored by the courts, with intervention more frequently used than the 
separate bill, may reflect the relative desirability of these methods. 


HomicipE — Omission To Act — NON-INTERFERENCE WITH MURDER OF 
CHILDREN AND WIFE’s SurcipeE. — The defendant was charged in three counts 
with the murder of his wife and their two infant children, who met their 
deaths by drowning. In answer to a question of the jury, the trial judge 
charged that if the defendant had passively watched his-wife drown the chil- 
dren and then herself, without persuading or encouraging her, but having 
power to interfere, he was guilty of manslaughter. The jury found the de- 
fendant guilty of manslaughter of all three, and he appealed. Held, that the 
instruction was not prejudicial. Conviction on all three counts affirmed. 

. Rex v. Russell, [1933] Vict. L. R. 59. 

Two justices were of the opinion that on the supposed facts the defendant 
would be guilty of murder, as a principal in the second degree. Ordinarily, 
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mere presence at a homicide or suicide, even with tacit approval, does not 
create guilt if there are no acts of encouragement. Clem v. State, 33 Ind. 
418 (1870); True v. Commonwealth, 90 By. 651, 14 S. W. 684 (1890); 
Burnett v. State, 204 Ill. 208, 68 N. E. 505 (1903); see 1 BisHop, CRIMINAL 
Law (oth ed. 1923) §633. But these justices argued with much merit, al- 
though there is no authority for the proposition, that the relation of husband 
and wife made the defendant’s non-interference tantamount to actual en- 
couragement. The third justice, unable to concur in this view, argued that 
the defendant would be guilty of manslaughter because of his omission to 
perform a duty to interfere. It has frequently been held that the failure 
to supply food, shelter, or medical care to a helpless wife or child, resulting 
in death, was manslaughter. Regina v. Conde, 10 Cox C. C. 547 (1867); 
State v. Smith, 65 Me. 257 (1876); Stehr v. State, 92 Neb. 755, 139 N. W. 
676 (1913). A fortiori, a duty would exist in the present case for the de- 
fendant to take reasonable measures to prevent the death of his children. 
And where, as here, the omission was intentional and with knowledge that 
death would result, the crime would seem to be raised to murder. Gibbons 
and Proctor, 13 Cr. App. R. 134 (1918); see Territory v. Manton, 7 Mont. 
162, 168, 14 Pac. 637, 639 (1887); Regina v. Conde, supra, at 549; 2 BisHopP, 
CRIMINAL Law § 686. But the third justice argued that liability for the wife’s 
death could not be based upon the failure to act. It is true that liability 
on this ground has not been imposed where deceased had not been helpless. 
Regina v. Smith, 10 Cox C. C. 82 (1865); Regina v. S- 
279 (1851). But cf. Regina v. Plummer, 1 Car. & K. 600 (1844). However, 
the theory of these cases appears to be that where the victim is not helpless 
the death is not a consequence of the omission, while here the defendant 
knew that if he did not act death would certainly follow. See 2 BisHop, 
CrrminaL Law § 643, n.25. Furthermore, a duty might be said to arise, 
under the present facts, after the wife was in the water and helpless. 


INSURANCE — RIGHT OF OPTIONEE TO PROCEEDS OF INSURANCE COLLECTED 
BY OptTionor. — The plaintiff was lessee of the defendant’s farm with an 
option to purchase. Although no agreement was made relative to insurance, 
the defendant had previously insured in her own name, and after a fire col- 
lected the proceeds of the policy. The plaintiff then exercised the option, 
and sued to obtain the proceeds. From a judgment sustaining a demurrer to 
the petition, the plaintiff brought error. Held, that upon exercise of the 
option, the plaintiff was entitled to the proceeds of the insurance. Judgment 
reversed. Dolan v. Spencer, 92 Colo. 389, 21 Pac.(2d) 411 (1933). 

The decision stands almost alone in giving the benefit of the owner’s insur- 
ance to the optionee. The two cases sometimes cited for that proposition con- 
tain additional facts on which they may be distinguished. Wélliams v. Lilley, 
67 Conn. 50, 34 Atl. 765 (1895); People’s St. Ry. v. Spencer, 156 Pa. 85, 27 
Atl. 113 (1893); see Rutherford v. MacQueen, 111 W. Va. 353, 161 S. E. 612 
(1931). Several courts have permitted the optionor to retain the insurance 
proceeds. Caldwell v. Frazier, 65 Kan. 24, 68 Pac. 1076 (1902); Trumbull 
v. Bombard, 225 N. Y. 638, 121 N. E. 895 (1919); Gilbert v. Port, 28 Ohio 
St. 276 (1876); Strong v. Moore, 105 Ore. 12, 207 Pac. 179 (1922); Edwards 
v. West, 7 Ch. D. 858 (1878). The effect of these decisions is to render the 
option worthless after a fire, whereas the result of the principal case, by letting 
the insurance proceeds stand in lieu of the property destroyed, is to leave the 
parties in approximately the same position as they had contemplated. The 
majority courts base their decisions on the doctrines that since an insurance 
contract is personal the proceeds do not substitute for the property, and that 
the option-holder has only a personal right against the owner. But many cases 
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have held that the option creates a right in rem as well as a personal right. 
Ross v. Parks, 93 Ala. 153, 8 So. 368 (1890); Cullen & Vaugn Co. v. Bender 
Co., 122 Ohio St. 82, 170 N. E. 633 (1930); see 2 WILLISTON, CONTRACTS 
(1920) § 936. And that an insurance contract is more than purely personal 
is illustrated in the general rule that a vendee under an executory contract to 
sell may recover insurance collected by his vendor. Brady v. Welsh, 200 
Iowa 44, 204 N. W. 235 (1925); Skinner Ship Bldg. Co. v. Houghton, 92 Md. 
68, 48 Atl. 85 (1900). Contra: Appleton Elec. Co. v. Rogers, 200 Wis. 331, 
228 N. W. 505 (1930); Rayner v. Preston, 18 Ch. D. 1 (1881) (changed by 
15 Geo. V, c. 5 (1925)). The rights of the optionee and the vendée, where 
the property has been damaged, differ only in those jurisdictions where the 
vendee must accept and pay in full for the property. Cf. 2 WILLIsTon, Con- 
TRACTS (1920) § 928. Nevertheless, recovery by the vendee has been allowed 
even where he may, like the optionee, choose not to complete the purchase. 
Baker v. Rushford, 91 Vt. 495, tor Atl. 769 (1917). Contra: Brownell v. 
Board of Education, 239 N. Y. 369, 146 N. E. 630 (1925). Furthermore, the 
optionee may be treated the same as the vendee by holding that the exercise 
of the option relates back to the date it was given, thus conferring upon the 
optionee the rights of a vendee during that period. People’s St. Ry. v. Spencer, 
supra; cf. Lawes v. Bennett, 1 Cox Eq. Cas. 167 (1785). 


Pusiic UTILITIES — REGULATION — CONDITIONAL APPROVAL BY PUBLIC 
SERVICE COMMISSION OF PURCHASE AT EXCESSIVE Price. — The Iroquois Gas 
Corporation agreed to pay $130,000 for a utility plant, subject to the ap- 
proval of the public service commission. The commission found the agreed 
price excessive, but consented to the transfer on the condition that $40,000 


‘of the purchase price be charged to surplus on the books of the corporation. 


Re John C. McMahon, P. U. R. 1933A 67 (N. Y.). Certiorari was granted to 
review the order. Held, that the commission could require that only the fair 
value of the property should be entered as capital investment. Decision con- 
firmed. Two justices dissented. People ex rel. Iroquois Gas Corp. v. Public 
Serv. Comm., 238 App. Div. 184, 264 N. Y. Supp. 550 (1933). 

This is apparently the first court decision on the propriety of the type of 
condition here imposed, although commissions have frequently placed such 
conditions on their approval of acquisitions of utility properties. Re Asso- 
ciated Tel. Co., 36 Cal. R. Comm. Rep. 433 (1931); Re Watts Engineering 
Co., P. U. R. 1923E 459 (Mo.); Re Metropolitan Edison Co., 9 Pa. Pub. Serv. 
Com. Rep. 114 (1928); see Note P. U. R. 1931A 529, 533. But where a pur- 
chase was approved without a finding of fair value, the Pennsylvania com- 
mission was reversed because of the injury to consumers’ rights if the agreed 
price were excessive. Borough of Brookville v. Public Serv. Comm., 307 Pa. 
194, 160 Atl. 856 (1932). And if a commission were of.the opinion that 
writing off the excess would impose an undue burden upon the utility, ap- 
parently it would itself refuse to approve the transaction. Re Niagara Hud- 
son Power Corp., P. U. R. 1932C 486 (N. Y.), confirming P. U. R. 1931B 
343; Re Associated Tel. Co., P. U. R. 1928D 376 (Ind.); Re Penn Pub. Serv. 
Corp., P. U. R. 1926B 791 (Pa.), aff'd, Penn Pub. Serv. Corp. v. Public Serv. 
Comm., 88 Pa. Super. Ct. 369 (1926). Despite such conditions, however, 
the necessity of setting a rate of return sufficient to maintain the credit of 
the utility might make it difficult for the commission to disregard the finan- 
cial burden created by such excessive payments. Cf. Borough of Brookville 
v. Public Serv. Comm., supra; see Re Davis Junction Elec. Co., P. U. R. 
1930A 468, 471 (Ill.); Re Associated Tel. Co., supra, at 380. But see Re 
Plymouth Elec. Light Co., 12 N. H. Pub. Serv. Comm. Rep. 227, 231 (1929). 
But approval of the purchases is usually justified on the ground that the 
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making of such contracts should be a function of management beyond the 
sphere of regulation. See Re North Mo. Power Co., P. U. R. 1924C 853, 
855 (Mo.); cf. People ex rel. Delaware & H. R. R. v. Stevens, 197 N. Y. 1, 
11, 90 N. E. 60, 63 (1909); Re Edison Elec. Illuminating Co., P. U. R. 1926A 
525, 532 (Mass.); Guernsey, Regulation and Management (1928) 13 Iowa L. 

. 145. In view of the public interest in the financial stability of utilities, 
that the present stockholders are not protected by this charge to surplus be- 
cause of the actual dissipation of assets and the resulting pro tanto decrease 
of their equity seems a strong argument for caution in approving such 
purchases. 


SALES — CONDITIONAL SALES — CONDITION TO SECURE AN OBLIGATION IN- 
DEPENDENT TO THE SALE. — The company issued $1,650,000 in bonds, secured 
by a realty mortgage to a trustee, to build and furnish a hotel. In order to 
add the furniture to the security for the bonds, the trustee took title from 
the dealer by an absolute bill of sale made out to him at the time of delivery. 
He then executed and recorded a conditional sale contract, naming the trustee 
as seller and the company as buyer, on the condition that title was to remain 
in the trustee until the entire bond issue was paid. The company later went 
into receivership without having paid the bonds. By Pennsylvania law, if the 
transaction was a chattel mortgage, it was invalid against the creditors. The 
Uniform Conditional Sales Act, in force in Pennsylvania, provided that the 
condition could be “the payment of part or all of the price or . . . the per- 
formance of any other condition or the happening of any contingency.” The 
trustee brought a bill in equity against the receiver to enforce the conditional 
sale. From a decree for the plaintiff, the defendant appealed. Held, that the 
conditional sale was valid against the claims of the creditors. Decree affirmed. 
Webster Hall Corp. of America v. Continental Bank & Trust Co., 66 F.(2d) 
558 (C. C. A. 3d, 1933). 

By allowing the use of a conditional sale to secure indebtedness other than 
that arising out of the contract, the case appears to be opposed to the few other 
decisions in point. Dunn v. Archer, 150 Tenn. 440, 265 S. W. 678 (1924); 
Lahn v. Matzen Woollen Mills, 147 Wash. 560, 266 Pac. 697 (1928). Contra: 
In re Canadian Camera & Optical Co., 2 Ont. L. R. 677 (1901); see New 
Haven Wire Co. Cases, 57 Conn. 352, 386, 18 Atl. 266, 271 (1888). Indeed, 
this same court has held that, as against creditors of the buyer, only conditions 
that are incident to the contract might be imposed, and that so far as another 
debt was secured by the reservation of title, the transaction was a chattel 
mortgage. Bucyrus-Erie Co. v. Casey, 61 F.(2d) 473 (C. C. A. 3d, 1932). 
Of course, since no one could be prejudiced, such a condition has been en- 
forced between the contracting parties. Studebaker Co. v. Witcher, 44 Nev. 
442, 195 Pac. 334 (1921); Union Machinery & Supply Co. v. Thompson, 
98 Wash. 119, 167 Pac. 95 (1917). While the usual conditional sale reserves 
title until payment of the price, in almost all states other conditions may be 
imposed if they are incident to the contract. Hussey v. Thornton, 4 Mass. 
405 (1808) (that a surety be given); Giligian v. New England Truck Co., 
265 Mass. 51, 163 N. E. 651 (1928) (that the price and cost of repairs be 
paid); Johnson v. Peterson, 172 Minn. 16, 214 N. W. 479 (1927) (that a 
note for the price be paid). This may have been the type of reservation the 
Commissioners intended by the broad words “any other condition”. See 
2 Untrorm Laws ANNOTATED, CONDITIONAL SALES (1922) 3; cf. UNIFORM 
Sates Act § 20(1). Probably such provisions would be approved even in 
the states which specifically provide only for the payment of the price as a 
condition. See Hoar, ConpiTIoNAL SALES (1929) 103. Also valid as inci- 
dental conditions are those which secure the payment for work done or other 
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goods sold under the same contract. Jn re Craig Lumber Co., 269 Fed. 755 
(C. C. A. oth, 1921); Faisst v. Waldo, 57 Ark. 270, 21 S. W. 436 (1893). 
Where a debtor, in order to secure a loan, “ sells ” his chattel to the creditor, 
receiving it back by a sale conditioned on his paying the loan, the transaction 
has been held to be a chattel mortgage. Cappelletti v. Tierney, 101 Conn. 
562, 126 Atl. 839 (1924); Payne v. Parker, 95 Miss. 375, 48 So. 835 (1909); 
Lyon v. Nourse, 104 Wash. 309, 176 Pac. 359 (1918). The objection to al- 
lowing the conditional sale instead of a chattel mortgage to secure other debts 
is strongest in Pennsylvania, for its use in the principal case evaded the strong 
policy of that state which renders chattel mortgages invalid as against credi- 
tors where the mortgagor retains possession. Klaus v. Majestic Apt. House 
Co., 250 Pa. 194, 95 Atl. 451 (1915). In states that do not provide for re- 
cording conditional sales, the universal policy favoring recording chattel mort- 
gages in the interest of creditors would be evaded. See 3 Jones, CHATTEL 
MorTGAGES AND CONDITIONAL SALES (6th ed. 1933) § 1008, e¢ seq. 


SUBROGATION — JURISDICTION OF SuIT BY AMERICAN SUBROGEE OF ALIEN 
PRINCIPAL AGAINST AN ALIEN. — The libellant, a domestic corporation, was 
the underwriter for a Dutch shipper of goods loaded at Hamburg on the ship 
of the libellee, a Norwegian company. Off the coast of South America the 
ship and cargo were destroyed by fire. The libellant paid the shipper and 
brought suit in a federal district court in its own name as subrogee. The 
shipowner appeared specially to dispute the jurisdiction. The libel was dis- 
missed and the libellant appealed. Held, that where the libellant was a sub- 
rogee of an alien and the libellee an alien, the exercise of jurisdiction was a 
matter of discretion. Decree affirmed. United States Merchants’ & Shippers’ 
‘Ins. Co. v. A/S Den Norske Afrika Og Australie Line, 65 F.(2d) 392 
(C. C. A. 2d, 1933). 

The decision places a novel limitation upon the recognized right of a citizen 
to invoke the jurisdiction of the admiralty courts of this country. The Falls 
of Keltie, 114 Fed. 357 (D. Wash. 1902); Elder Dempster Shipping Co. v. 
Pouppirt, 125 Fed. 732 (C. C. A. 4th, 1903), cert. denied, 191 U. S. 576 
(1903). In suing as a subrogee the libellant had only the substantive rights 
of the insured. Phoenix Ins. Co. v. Erie & Western Transp. Co., 117 U.S. 
312 (1886); see RicHarps, INsuRANCE (4th ed. 1932) § 52. Forced to treat 
the right to sue under such circumstances as an original question, the court 
deemed that the insurer’s acceptance of such a status gave it only a like de- 
rivative position procedurally. Cf. Société du Gaz v. Armateurs Francais, 
[1926] Sess. Cas. (H. L.) 13. But see s. c., [1925] Sess. Cas. 332, 363 (Ld. 
Anderson, dissenting); cf. Chubb v. Hamburg-American Packet Co., 39 Fed. 
431 (E. D. N. Y. 1889). In determining that the jurisdiction was discre- 
tionary rather than mandatory, the court also considered the relative con- 
venience of the parties, although heretofore this factor has been used only in 
determining whether or not admittedly discretionary jurisdiction should be 
exercised. The Belgenland, 114 U. S. 355 (1885); Canada Malting Co. v. 
Paterson Steamships, 285 U.S. 413 (1932); see 1 BENEDICT, ADMIRALTY (5th 
ed. 1925) §84. The result seems contrary to the federal practice that the 
citizenship of the subrogee, not that of the principal, determines diversity of 
citizenship jurisdiction. Palmer v. Oregon-Washington R. & Nav. Co., 208 
Fed. 666 (W. D. Wash. 1913); Fidelity & Deposit Co. v. Farmers’ Bank, 
44 F.(2d) 11 (C. C. A. 8th, 1930); see New Orleans v. Gaines’s Adm’r., 138 
U. S. 595, 606 (1891); cf. Chubb v. Hamburg-American Packet Co., supra; 
The Eemdyjk, 286 Fed. 385 (W. D. Wash. 1923). Furthermore, the libellee 
might reasonably have expected the goods to be insured with a foreign under- 
writer who would claim all the rights incident to his nationality. However, 
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one court has rejected jurisdiction altogether in a suit against an alien ship- 
ping corporation for a tort committed outside the jurisdiction because of the 
burden on foreign commerce. Louisville & N. R. Co. v. Deutsche Dampf- 
schiffahrts-Gesellschaft, 43 F.(2d) 651 (S. D. Ala. 1930), (1931) 31 Cot. L. 
REv. 323. But cf. Barrow S. S. Co. v. Kane, 170 U.S. 100 (1898). 


Torts — DEFENSES — NUISANCE CREATED BY PLAINTIFF AS DEFENSE IN 
AcTION FoR NEGLIGENCE. — The plaintiff was engaged in hauling rails by 


-means of a rope stretched across a public highway. The rope, which the 


plaintiff was holding and guiding, was intermittently drawn taut several feet 
above the surface. As the defendant approached it in her automobile, her 
attention was distracted by a parked car which she thought was about to be 
started, and she drove into the rope without having seen it. The plaintiff 
was knocked down by the rope, and sued for his injuries, alleging the de- 
fendant’s negligence and his own due care. The plaintiff conceded that his 
acts constituted a common nuisance. The jury was instructed that since the 
plaintiff had created a nuisance he could not recover unless the defendant’s 
fault was “ equivalent to an indifference to the consequences”. After judg- 
ment on a verdict for the defendant, the plaintiff appealed. Held, that the 
plaintiff was responsible for maintaining a “ negligent nuisance ”, but that if 
the defendant saw or reasonably could have seen the plaintiff and the rope, 
she was required to exercise the care of a “ reasonably prudent person under 
such circumstances”. Judgment reversed. Two justices dissented. Hill v. 
Way, 168 Atl. 1 (Conn. 1933). 

Both the trial court and the appellate court approached the problem by 
referring to cases presenting the converse situation, where suit is brought for 
an injury resulting from a nuisance and the defendant pleads contributory 
negligence. In determining the effect of this defense, modern cases have dif- 
ferentiated between “ absolute ” and “ negligent’ nuisances. McFarlane v. 
Niagara Falls, 247 N. Y. 340, 160 N. E. 391, 57 A. L. R. 1 (1928) (“ negli- 
gent”); cf. Bowman v. Humphrey, 132 Iowa 234, 109 N. W. 714 (1906) 
(“ absolute ”); see Hoffman v. Bristol, 113 Conn. 386, 393, 155 Atl. 499, 502 
(1931); Harper, Law or Torts (1933) § 153. But cf. Butterfield v. For- 
rester, 11 East 60 (1809). But where the plaintiff’s nuisance is set up as a 
defense to an action for negligence, the term “ negligent nuisance ” tends to 
obscure the rule of causation that the only negligence which can affect the 
plaintiff’s rights consists in subjecting himself to danger, apart from the ques- 
tion of nuisance. The view of the majority as to the defendant’s duty seems 
preferable to that of the dissent, which was based on the analogy between the 
plaintiff's position and that of a trespasser to land. The usual argument that 
a trespasser’s presence is not so foreseeable as to warrant imposing a burden 
of vigilance on the landowner is hardly applicable to the defendant as a 
motorist on the highway. Cf. 1 STREET, FOUNDATIONS oF LEGAL LIABILITY 
(1906) 155, n.8; Torts RESTATEMENT (Tentative Draft, 1933) § 10, com- 
ment b. But see Widronack v. Lord, 269 Mass. 238, 240, 168 N. E. 799, 800 
(1929). That the plaintiff’s act, although a common-law public nuisance, was 
not an actionable wrong to the defendant, since she was not damaged thereby, 
further weakens the analogy. Bouquet v. Hackensack Water Co., 90 N. J. L. 
203, 101 Atl. 379 (1917); see Jeremiah Smith, Private Action for Obstruction 
to Public Right of Passage (1915) 15 Cov. L. Rev. 1, 11-12. But although 
the defendant owed a duty of care, the result reached in the trial court seems 
correct, for if the plaintiff’s illegal act was a concurrent cause of his injury, as 
his own evidence indicated, it would seem that his recovery should be barred 
by analogy with the rule where a plaintiff has violated a legislative enactment. 
Cf. Banks v. Highland St. Ry., 136 Mass. 485 (1884); Wisconsin Ice & Coal 
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Co. v. Chicago, N.S. & M. R. R., 177 Wis. 427, 188 N. W. 482 (1922); Davis, 
The Plaintiff's Illegal Act as a Defense in Actions of Tort (1905) 18 Harv. L. 
Rev. 505. And if the unlawfulness of the act was itself sufficient to bar the 
plaintiff, the distinction between “ negligent ” and “ absolute ” nuisance could 
have been disregarded. Furthermore, the court failed to consider that, aside 
from the nuisance aspect, the plaintiff's conduct apparently constituted such 
continuing contributory negligence as to bar his action. Hence, the reversal 
would seem necessary only if there was evidence to bring the case within the 
Connecticut rule that the defendant is deemed to have had a last clear chance 
if he could have avoided the accident after the plaintiff entered the zone of 
danger and ceased to be “actively negligent”. Cf. Richard v. New York, 
N.H.& H. R. R., 104 Conn. 229, 132 Atl. 451 (1926); see Correnti v. Catino, 
115 Conn. 213, 217, 160 Atl. 892, 894 (1932). 


WAGERING CONTRACTS — RIGHT OF BOOKMAKER TO COUNTERCLAIM FOR 
Losses UNDER REcovERY-BACK STATUTE.—A New York statute provided 
that money lost on prohibited wagers could be recovered. N. Y. PENAL LAw 
(1909) § 994. The plaintiff had won from the defendant, a bookmaker, about 
$100,000 in excess of his losses. The plaintiff’s losses had been $38,000, which 
he sued to recover under the statute. A counterclaim for the amount won 
by the plaintiff was dismissed and judgment rendered for the plaintiff. The 
defendant appealed. Held, that since bookmaking was criminal and casual 
betting merely against public policy, the parties were not in pari delicto and 
the defendant’s counterclaim should not be allowed. Judgment affirmed. Two 
judges dissented. Watts v. Malatesta, 262 N. Y. 80, 186 N. E. 210 (1933). 

The decision seems to be the first to give penal effect to the prevalent 
statutes changing the common-law rule against recovery of gambling losses. 
But see Zellers v. White, 208 Ill. 518, 526, 70 N. E. 669, 671 (1904). Cf., 
e.g., Mo. REv. Stat. (1929) c. 21, § 3005; N. J. Comp. Star. (1910) p. 2624; 
Lassen v. Karrer, 117 Mich. 512, 76 N. W. 73 (1898) (common-law rule). 
As between casual bettors, the action under the statutes has generally been 
held to be merely remedial, and designed to discourage gambling only to the 
extent of preventing a winner from retaining his gains. Cafferata v. Ginnochio, 
222 S. W. 867 (Mo. App. 1920); Mann v. Gordon, 15 N. M. 652, 110 Pac. 
1043 (1910); Stuart v. Grattan, 217 App. Div. 336, 216 N. Y. Supp. 727 
(1926). This has been so held even in Oregon, where the statute provides for 
a double recovery. O’Keefe v. Weber, 14 Ore. 55, 12 Pac. 74 (1886); ORE. 
Cope ANN. (1930) §§ 43-102. A professional gambler, however, has been 
denied recovery in an original action on the ground that such a case does not 
come within the spirit of the statute. Stapp v. Mason, 114 Ky. goo, 72 S. W. 
11 (1903); cf. McGinley v. Cleary, 2 Alaska 269 (1904). But cf. Auxer v. 
Llewellyn, 142 Ill. App. 265 (1908). But heretofore, the professionalism of 
the defendant clearly made no difference as to the right to counterclaim to a 
suit by a casual bettor. Elias & Shepherd v. Gill, 92 Ky. 569, 18 S. W. 454 
(1892); Follett v. Saviers, 8 Oh. S. & C. P. 669 (1897); Dunn v. Bell, 85 
Tenn. 581, 4 S. W. 41 (1887); see Johnson v. McGregor, 55 Ill. App. 530, 
533 (1894), aff'd, 157 Ill. 350, 41 N. E. 558 (1895). A stockbroker has been 
denied a set-off in a suit for margin losses, but the statute under which the 
action was brought was designed specifically to discourage bucket-shop opera- 
tions. Lyons v. Coe, 177 Mass. 382, 59 N. E. 59 (1901); Mass. Gen. Laws 
(1932) c. 137, § 4. The obvious purpose of the present decision, to deter pro- 
fessional gamblers, is clearly commendable. Except insofar as professional 
gamblers by slippery practices can escape suit, the encouragement inevitably 
given by this decision to casual bettors will have little effect, for professional 
gamblers will no longer bet with them. 
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Tue Untriep CasE. THE SACCO-VANZETTI CASE AND THE MorELLI GANG. 
By Herbert B. Ehrmann. New York: The Vanguard Press. 1933. 
Pp. 252. $2.00 


This is an exciting tale well told. Beginning with a wholly worthless story 
from an utterly untrustworthy source, our investigator turns up clue after 
clue and fact after fact until he is transformed from an honest doubter into 
an enthusiastic convert. As he builds his case bit by bit against the Morelli 
gang; as bit by bit he tears away the supposed case against Sacco and Van- 
zetti; as he calls in his Sherlock Holmes to demonstrate the inherent verities 
in the confession of a convicted murderer and epileptic liar, the reader is 
swept along with him. Once let the prosecuting authorities of the Common- 
wealth of Massachusetts learn these facts, and soon the guilty Morellis will 
take the places of Sacco and Vanzetti. With all the resources of the state 
at their command they will assemble the witnesses and perfect the evidence 
and see that justice is done. Confidently our investigator calls upon them. 
With amazement he receives their response: “ We will answer, but not investi- 
gate, because we know or believe that the truth has been found.” 

Are these officers of government madmen? Or has our investigator put his 
case too enthusiastically? Let us look beyond his book. Sacco and Vanzetti 
had a long and expensive trial. No lawyer has seriously asserted that the 
evidence against them was insufficient to justify submitting the issue of their 
guilt to the jury. It convinced the jury, the trial judge, the Governor, and 
the members of the Lowell Committee; and it would be rash to condemn all 
of these as totally unreasonable, particularly when able counsel could not 
demonstrate to the Supreme Judicial Court that any of the forms of law had 
been violated at the trial. If the accused were alive today and were to be 
tried again, and the witnesses who then appeared for the state, buttressed by 
those who have since been discovered, were to testify, the case would again 
have to be submitted to a jury; and if a verdict of guilt were returned, it 
could not be set aside as contrary to the weight of the evidence, at least as 
against Sacco. 

On April 15, 1920, Berardelli and Parmenter were shot down in the street 
in front of the shoe factories of Slater and Morrill, and Rice and Hutchins 
in South Braintree, by bandits who escaped in a Buick automobile with 
$15,000 contained in boxes which Parmenter and Berardelli were carrying 
when attacked. What is the case against Sacco and Vanzetti? Sacco had 
been employed in the Rice and Hutchins factory for seven days in 1917. 
He was not at his usual place of work in Brockton on April 15. He lied to 
his employer to account for his absence from work on the afternoon of April 
15. When arrested he gave an inaccurate statement as to his whereabouts 
on April 15, and told a number of deliberate lies upon material matters in- 
cluding an assertion that he had never been in South Braintree. A bandit 
who killed Berardelli looked so much like Sacco that some persons who saw 
him were willing to swear that he looked like Sacco and others were willing 
to swear that he was Sacco. [It is now claimed that Joe Morelli was that 
bandit and that he bore a striking resemblance to Sacco.] One of the bandits 
who did some of the shooting wore a cap before the shooting but was bare- 
headed as he rode away. A cap was found near the body of Berardelli, which 


1934] BOOK REVIEWS 539 


nearly or quite fitted Sacco’s head and was of the same general outward ap- 
pearance and color as Sacco’s cap. On or before April 15, 1920, and at the 
time of his arrest Sacco owned a .32 calibre Colt automatic pistol. He was 
wearing it in his belt when arrested. It was loaded with nine cartridges, 
and Sacco had in his hip pocket twenty-three other cartridges, all of .32 calibre. 
Of these 16 were Peters, 3 Remington, 6 Winchester, and 7 United States. 
After the shooting the witness Bostock picked up at the scene of the shooting 
four .32 calibre shells, of which 2 were Peters, 1 Remington, and 1 Winchester. 
A Winchester bullet, Exhibit 18, was taken from Berardelli’s body, and ac- 
cording to the undisputed medical testimony was the cause of his death. 
This bullet was fired from a .32 calibre Colt automatic pistol. Some of the 
marks upon Exhibit 18, especially as they appeared to the naked eye, were 
similar to those on other Winchester bullets fired as tests from Sacco’s pistol. 

[Since the trial Colonel Goddard of the Scientific Crime Detection Labora- 
tory in Chicago has compared Exhibit 18 with one of the test bullets under 
a comparison microscope, and insisted that the markings on the two bul- 
lets were identical, that is, when one-half of Exhibit 18 was matched up 
with the opposite half of a test bullet, or vice versa, the distinguishing mark- 
ings on the one met those on the other so as to look continuous and give every 
appearance of a single bullet. Until the hearing before the Lowell Committee 
there was no suggestion that Exhibit 18 was not the fatal bullet, and there 
has not yet been disclosed anything that could reasonably be dignified as 
evidence to support any such suggestion. ] 

The Winchester shell picked up by the witness Bostock and designated at 
the trial as “the Fraher shell” had certain resemblances to the shell of a 
test cartridge fired from Sacco’s gun and designated the “Lowell shell”. 
These resemblances were conceded not to be sufficiently characteristic to be 
convincing that both shells were fired in the same pistol. After the trial an 
expert, Hamilton, presented for the defense an affidavit asserting that when 
an automatic pistol is manufactured, the surface of the breech block is 
finished with a hand file which leaves marks thereon almost, if not quite, as 
characteristic of the particular block as finger-prints are characteristic of a 
particular human hand. When a cartridge is fired in such a pistol, the explo- 
sion drives the head of the shell against the breech-block with such force as 
to engrave thereon a replica of the breech-block’s file markings. By making 
enlarged photographs of the heads of the Fraher and Lowell shells and divid- 
ing the areas thereof into minute squares of equal size, he purported to 
demonstrate that the engraved lines on each square of the Fraher shell failed 
to coincide with the engraved lines on each corresponding square of the 
Lowell shell, thus proving that they were not fired in the same pistol. 

[In 1932 Professor Charles O. Gunther of Stevens Institute of Technology 
and his son J. D. Gunther, then a student at the Harvard Law School, made 
a study of the expert testimony as reproduced in the published record of 
the case. They made enlargements of the Hamilton photographs, and by 
superimposing part of the photograph of the Lowell shell upon the photograph 
of the Fraher shell, demonstrated that the breech-block engravings upon the 
one coincided with those upon the other. If the comparison microscope shows 
as to the bullets what Colonel Goddard insists that it does, and if the photo- 
graphs show as to the shells what they appear to show and what the Gunthers 
assert, then the balance of probability that they were fired from the same 
pistol is so heavy as to leave no room for a reasonable doubt. There remain, 
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of course, two questions, did Sacco have the pistol on April 15, and were 
Exhibit 18 and the Fraher shell authentic? At the trial Sacco conceded that 
he had the pistol on April 15, and it was common ground that Exhibit 18 
caused Berardelli’s death. The fact that the police had custody of bullets, 
shells, and Sacco’s gun doubtless gave opportunity for substitution, and the 
admitted tearing by the police of the lining of the cap and the alleged tamper- 
ing with the bandit car may raise a suspicion, though it can scarcely amount 
to evidence, of such substitution. ] 

Vanzetti was closely associated with Sacco. Vanzetti when arrested was 
carrying a fully loaded .38 calibre H & R revolver. Berardelli usually carried 
an H & R revolver similar in appearance to that found on Vanzetti and after 
his murder this revolver was missing. Berardelli’s revolver had been repaired; 
that found on Vanzetti had an appearance which induced some expert wit- 
nesses to testify that it had been repaired. When arrested Vanzetti had in 
his pocket four shotgun shells containing shot larger than an ordinary pea. 
As the bandit car drove away, there protruded through its rear window a 
shotgun or a rifle. There was some testimony that Vanzetti was seen in 
South Braintree on April 15 before the murder and in the bandit car after the 
murder. After his arrest Vanzetti told a number of deliberate falsehoods on 
matters relevant to the case. 

Thus there was both direct and circumstantial evidence against both de- 
fendants. Of course there were and are glaring deficiencies in the state’s 
case. None of the stolen money was ever traced to Sacco or Vanzetti or to 
any of the associates of either. Neither Sacco nor Vanzetti was in need of 
funds. Neither had anything in his history to indicate a disposition to murder 
in cold blood for private gain. The plan and execution of the robbery were 
such as to point to the work not of amateurs but of professionals, although 
the Lowell Committee did not think so. Only two out of the five engaged in 
the robbery were ever discovered. The identification testimony was inherently 
weak and the witnesses giving it were badly impeached. Both defendants 
presented numerous alibi witnesses. The expert testimony offered at the trial 
was as unscientific as it was flimsy — Van Amberg was only “ inclined to be- 
lieve ” that Exhibit 18 was shot from Sacco’s gun, and Proctor thought only 
that its appearance was “ consistent with” its having been fired therefrom. 
Yet when all is said and done, the credibility of the witnesses and the weight 
to be given the evidence was, under our system, for the jury. 

But this is not to say that the defendants had a fair trial or a fair considera- 
tion of their motions for a new trial. If one reads the transcript of the 
record of the trial, without any knowledge of facts disclosed on the motions 
for a new trial and before the Lowell Committee, one can hardly escape these 
impressions: (1) The identification testimony for the state is weak and un- 
convincing. The alibi evidence is for the most part honest, but rather ineffec- 
tive for failure to connect the pertinent incidents with the fatal date, April 15, 
1920; and some of it seems positively dishonest. (2) The cap furnishes some 
corroboration of the identification evidence, and the prosecutor not unreason- 
ably points to the torn lining as caused by the nail upon which Sacco usually 
hung his cap at the factory. (3) The expert evidence as to bullets and shells 
is surprisingly unsatisfactory. There is much use of enlarged photographs and 
of measuring instruments, but a total failure to employ the most efficient 
scientific device, namely, the comparison microscope. For the state the testi- 
mony of the experts seems feeble but sincere; for the defense, it is phrased 
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more positively, but one of the witnesses creates a suspicion of insincerity. 
(4) The radicalism of defendants is necessarily injected into the case by the 
defendants to explain certain otherwise suspicious conduct and particularly to 
account for their numerous falsehoods which the state was stressing as in- 
dicating consciousness of guilt. Evidence of it is presented in a most dis- 
orderly and ineffective fashion. This may be explained by a singular exhibition 
of obtuseness by the trial judge; but the argument of this crucial matter to 
the jury by defendants’ counsel can be explained only by a failure to appreciate 
its importance. The cross-examination of Sacco in this connection goes to the 
very verge of the permissible; the facts elicited have only the remotest pro- 
bative value in their legitimate aspect; in their illegitimate tendency to create 
prejudice they are annihilating. (5) Almost every ruling which calls for the 
exercise of discretion by the trial judge is made against the defendants; but 
his Honor in prosy platitudes more than once reminds the jurors that these 
defendants are entitled to the same consideration as the most favored citizens. 
(6) The case for the defense in presentation of evidence, in cross-examination, 
and in argument is badly bungled. The case for the state is skilfully handled 
from beginning to end: its weaknesses are minimized; its elements of strength 
are magnified; no mistake of the defense is overlooked. Mr. Katzman be- 
strides the narrow world of the court-room like a Colossus. Rarely does a 
record so startlingly disclose the dominance of a single individual. (7) On the 
whole, notwithstanding the unusual combination of coincidences against the 
defendants, it is hard to suppress an uneasy suspicion that the verdict of guilty 
rests not so much upon a solid foundation of evidence as upon the persuasive 
power of the prosecution’s presentation, in the face of feeble opposition. 

If one rereads the record in connection with the facts revealed in the 
proceedings for a new trial and in those before the Lowell Committee the 
uneasy suspicion becomes a sickening conviction. (1) There can be no doubt 
that Proctor’s evidence was interpreted by the defense and by the trial judge 
as the expression of an opinion that Exhibit 18 was fired from Sacco’s pistol. 
It is therefore reasonable to conclude that the jury so interpreted it, and it 
is certain that they might well have done so. In truth, such was not Proctor’s 
opinion, and this was known to the state’s attorneys. Yet they called him to 
the stand and put to him a question, framed by arrangement in advance, which 
allowed him to express a half-truth —a half-truth which had all the effect 
of a lie. And it is urging the impossible to argue that the state’s representa- 
tives did not both intend and desire this effect. (2) The tear in the lining of 
the cap was not caused by the nail upon which Sacco’s cap was customarily 
hung; it was made by the police in search of identifying marks. If this was 
not known to the prosecuting attorney, it was known to the police. (3) The 
prosecutor knew of two important witnesses who had ample opportunity to ob- 
serve the bandit alleged to be Sacco; he knew that they were ready to swear 
that that bandit was not Sacco; yet he refrained from informing the defense 
of their existence. (4) With such an attitude on the part of the prosecution, 
can anyone be so naive as to suppose that the cross-examination of Sacco was 
conducted for the legitimate purpose of impeaching his credibility and not 
for the sinister purpose of directing against him the intense prejudice which 
was then current against slackers and radicals? (5) The attorneys for the 
defense, Moore and McAnerny, were in violent disagreement upon many mat- 
ters of tactics and policy; and Moore’s conduct in the court-room was such as 
might well arouse the disgust and anger of any trial judge. (6) The trial 
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judge was deeply prejudiced against the defendants; this was abundantly 
established before the Lowell Committee. It is only fair to assume, then, 
that it was this prejudice which made it impossible for him to understand 
the theory of the defense in the development of its testimony regarding 
radicalism; which made him fail to comprehend the real ground of the 
attempted impeachment of Goodridge; which made him indulge in silly 
criticism of the witness Kurlansky; which caused him to permit the preju- 
_ dicial cross-examination of Sacco, and which makes understandable the 
uniformity of his discretionary rulings against the defendants. How can a 
criminal trial be fair when the prosecuting attorney is so bent on securing 
a conviction that he fails to disclose to the defense the existence of important 
witnesses and actually offers testimony on a vital matter in such form that any 
reasonable man must realize that it will convey falsehood rather than truth; 
when counsel for the defense are in disagreement and their disagreement is 
reflected in an ill-planned presentation of the evidence and a hopelessly in- 
adequate summing-up to the jury, and when, to cap the climax, the presiding 
judge has a fixed prejudice against the defendants? Well, the answer may be, 
the record does not show that the trial judge allowed the jury to suspect his 
prejudice; the Supreme Judicial Court and the trial judge approved, or at 
any rate, were unwilling to condemn, the action of the prosecutor; and surely 
the defendants cannot complain of the inadequacies of their own counsel. 

If these be answers as to the conduct of the original trial, where disputed 
questions of fact were determined by the jury and not by the trial judge, are 
they applicable to pertinent inquiries concerning the motions for a new trial? 
By these motions the defendants asked this same trial judge to pass upon 
four distinct questions. (1) They called on him to determine whether Juror 
Ripley’s irregularity in bringing to the jury-room certain .38 calibre bullets 
was prejudicial, and whether he had previously disqualified himself by saying 
of the defendants, “ Damn them, they ought to hang anyhow ”, regardless of 
their guilt. Perhaps these were matters of not much importance; but could 
an unprejudiced solution be expected of a prejudiced judge? (2) They also 
imposed upon him the duty to decide whether the cross-examination of Sacco 
had gone beyond proper limits. In considering this, he said that that examina- 
tion was entirely proper as attempting to show that Sacco’s beliefs were not 
of the kind to make him fear deportation, and that there was no causal con- 
nection between those beliefs and the falsehoods he told. Most of the ques- 
tions had no logical bearing upon this point. Consequently his reasoning did 
not satisfy the Lowell Committee, which thought the cross-examination a 
proper manner of probing the sincerity of Sacco’s radical views—a theory 
which the trial judge had expressly repudiated. Nor did it appeal to the 
Supreme Judicial Court, which held that these questions “were within the 
rule that a witness may be cross-examined in the discretion of the judge to 
test his accuracy, veracity or credibility, or to shake his credit by injuring his 
character, .. . And the extended colloquy between the trial judge and coun- 
sel . . . does not show as matter of law any abuse of the judge’s discretion.” * 
Does not the exercise of discretion assume an impartial judge, and is it pos- 
sible for a trial judge to exercise an honest discretion as to defendants against 
whom he has a settled prejudice? (3) They also put it to him to judge the 
conduct of the prosecuting attorneys with reference to the Proctor testimony. 


1 Commonwealth v. Sacco, 255 Mass. 369, 439, 151 N. E. 839, 856 (1926). 
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Proctor’s affidavit stated positively that his “ attention was repeatedly called 
by the District Attorney and his assistants ” to the question whether he had 
found any evidence that the mortal bullet had passed through the Sacco 
pistol; that the District Attorney desired to ask such a question but Proctor 
“had repeatedly told him he would be obliged to answer in the negative.” To 
this Mr. Katzman answered, “I did not repeatedly ask him whether he had 
found any evidence that the mortal bullet had passed through the Sacco 
pistol, nor did he repeatedly tell me that if I did ask him that question he 
would be obliged to reply in the negative.” And Mr. Williams: “ His attention 
was not repeatedly called to the question whether he could find any evidence 
to justify the opinion that this bullet came from the Sacco pistol. I con- 
ducted the direct examination of Captain Proctor at the trial and asked him 
the question quoted in his affidavit, ‘ Have you an opinion as to whether bullet 
~ number 3 was fired from the Colt automatic which is in evidence?’ 

“This question was suggested by Captain Proctor himself as best calcu- 
lated to give him an opportunity to tell what opinion he had respecting the 
mortal bullet and its connection with the Sacco pistol. His answer in court 
was the same answer he had given me personally before.” 

From these three affidavits it seems impossible for a lawyer to draw any 
inference other than that both Katzman and Williams knew exactly what 
Proctor’s real opinion was, and that the form of the question was prearranged 
to permit him to give a deceptive answer. Yet the trial judge found it “ un- 
necessary to state at length and in detail the contents of the counter affidavits 
of Messrs. Katzman and Williams—they are clear and convincing.” The 
Supreme Judicial Court seems not to have shared this view, but went no 
farther than to say: “ The burden was on the defendants to establish wilful 
misconduct of the prosecuting officers by a fair preponderance of the evidence 
and the conclusion of the judge that this burden had not been sustained can- 
not as a matter of law be set aside by us.” Would the Supreme Court have 
made this statement had it known what was revealed by the evidence before 
the Lowell Committee, namely, that this judge was obsessed with an un- 
shakable prejudice against the defendants? (4) They further submitted to 
him for decision newly discovered evidence upon four topics. First, evidence 
further impeaching four of the prosecution’s most important identification 
witnesses. Second, direct evidence of three eye-witnesses that the bandit 
alleged to be Sacco was not Sacco. Third, new and more accurate evidence 
of measurements and markings upon the fatal bullet and shell. Fourth, evi- 
dence tending to show the Morelli gang to have been the murderers. The 
first three items constituted corroboration and cumulation of evidence offered 
at the trial. While the identification issue had been pretty thoroughly tried 
out, the opportunity for observation of most of the witnesses had been slight; 
the expert evidence concerning the identifying marks upon the bullet was 
indefinite and unsatisfying, and the most significant characteristics of the 
Winchester shell had been unnoticed. Had there been no doubt of the 
integrity of the Juror Ripley, had the conduct of the case by the prosecution 

- been well within the bounds of propriety, had the truth concerning Proctor’s 
opinion been revealed to the jury, had the existence of the two identifying 
witnesses been unknown to the prosecution, it would have been a fair ques- 
tion whether this newly discovered evidence was of a character likely to in- 


2 Id. at 457, 151 N. E. at 863. 
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fluence a new jury in reaching its verdict. With the record as it stood, how- 
ever, this cumulative evidence called for more than passing consideration. 
Defendants were entitled to the exercise of a careful and unbiased judgment 
upon it. If they received the benefit of such a judgment, they could not 
complain that the issue was resolved against them. But is the exercise of a 
careful and unbiased judgment possible to a prejudiced mind? 

The fourth item of the newly discovered evidence constitutes the raison 
d@’étre for Mr. Ehrmann’s book. It begins with a confession by Celestino F. 
Madeiros. Notwithstanding possible inherent verities discoverable in it by a 
skilled analyst, it would be almost presumptuous to ask that without cor- 
roboration it be given very serious consideration. Madeiros was an epileptic 
and a liar, who in the course of a short career had been a bouncer in a house 
of ill-fame, a rumrunner, a smuggler, a crook, a thief, a robber, and a murderer. 
At the time of the confession he was in jail after conviction of murder, await- 
ing the result of an appeal to the Supreme Judicial Court. His conviction 
was later reversed on the sheerest of technicalities; and this confession was 
not used, or any investigation as to its truth made, until after he had been 
convicted a second time. Furthermore, in the examination probing the con- 
fession, Madeiros gave warning that he would answer falsely when he deemed 
it advisable to protect the gang with whom he had acted in the South Brain- 
tree job. It is possible to argue also that his motive in confessing his partici- 
pation in the Parmenter-Berardelli murders was to gain commutation of his 
expected sentence for the murder of which he had once been convicted. On 
the other hand, he confirmed his confession after his first conviction had 
been set aside. If he was telling the truth, he was furnishing evidence suf- 
ficient to send him to his death for aiding in a particularly atrocious murder. 
And certainly his career proved him entirely capable of such a deed. 

He.was unwilling to identify other members of the gang save to describe 
them as three Italians and a Pole or Finn of certain ages and to say that they 
had been engaged in robbing freight cars in Providence. Was there any such 
gang? The indubitable evidence revealed that the Morelli gang had been 
doing just this sort of thing and that some of its members had been convicted 
of stealing shipments from the Rice & Hutchins factory. They had been 
spotting shipments, and therefore might well have obtained information con- 
cerning the methods of handling the pay-rolls. They were available for the 
robbery and murder, for all but two of them, though then charged with crime, 
were on April 15, 1920, out on bail. They probably needed money to pay their 
lawyers. One of the gang, or associated with it, was Tony Mancini, whose 
past conduct showed him a cold-blooded killer. Madeiros had therefore indi- 
cated a gang capable of the crime, free to do it, and probably needing money. 

At least three instrumentalities were used by the South Braintree bandits, 
a shiny Buick car, a .32 calibre Colt automatic, and a pistol the rifling of which 
had a right twist and the ejector of which left claw marks upon the exploded 
shells. A few days before April 15, 1920, and again about 5 P.M. on April 15, 
Sergeant Jacobs of the New Bedford police saw Mike Morelli driving a shiny 
Buick bearing license number 154E; and on April 24, he saw Frank Morelli 
with a Cole automobile bearing the same number plate. Joe Morelli owned 
a .32 calibre Colt automatic; and Tony Mancini on February 10, 1921, killed 
Alberto Arterio with a .32 calibre bullet shot from a pistol with a right twist 
rifling the ejector of which made claw marks upon the exploded shells. This 
gun might well have shot the right twist bullets found in Berardelli’s body, 
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and its ejector might well have made the claw marks upon the three shells 
picked up by Bostock. 

When Sergeant Jacobs found the number plate 154E upon the Cole, he 
approached Frank Morelli and his companions. They appeared nervous and 
ready to resist with violence, and Frank lied readily, if not convincingly, to 
explain the shift of the plate. When Joe was interviewed by Mr. Ehrmann and 
mentioned Sacco and Vanzetti, Joe said: “‘ Sacco? Sacco? See Mancini about 
that.” While Joe was in the federal prison at Atlanta, Mr. Moore visited 
the prison to interview another prisoner, Frank Silva. Shortly thereafter Joe 
arranged with several fellow prisoners to provide for him a false alibi for 
April 15, 1920. And when confronted directly with accusations of participa- 
tion in the South Braintree murder, the Morellis told numerous deliberate and 
unqualified falsehoods. Thus two or more members of the gang, capable and 
free, and furnished with instrumentalities such as were used in accomplishing 
the robbery and murder, had shown evidences of consciousness of guilt. Again, 
identification witness, both for the state and for the defense, mistook the 
photographs of Joe Morelli for those of Sacco. There is such a striking 
resemblance between the photographs; the physical measurements and weight 
of the two men were so similar that any other than a careful observer might 
well have taken one for the other. And it was undisputed that most of the 
prosecution’s witnesses had only slight opportunity to see the bandits. 

There were other details in the Madeiros statement for which corroborat- 
ing evidence was presented, but a fair-minded judge might well put upon them 
a construction rendering them practically worthless. Certainly had Madeiros 
been on trial, his confession plus the corroborating evidence would have been 
ample to sustain a conviction.t Had Mancini been on trial, his conviction 
would have had to rest on expert ballistic testimony unless Madeiros testified 
to facts not found in his confession; and the expert testimony offered on the 
motion would hardly have sufficed. Against the two Morellis, surely the 
newly discovered evidence was as strong as that offered at the original trial 
against Sacco and Vanzetti. At any rate the defendants had the right to have 
this mass of material considered, not as if it stood alone and unrelated to the 
evidence adduced at the trial, but in the light of all that had occurred at the 
trial and all that had been disclosed in the previous motions, and considered 
fairly and dispassionately. Is it not straining credulity to the breaking point to 
expect them to have this right respected by a judge who after denying their pre- 
vious motions for a new trial had said: “ Did you see what I did with those 


anarchistic bastards the other day? I guess that will hold them for a while.’’? . 


These questions cannot be answered by asserting that the trial judge 
honestly and sincerely believed in the guilt of Sacco and Vanzetti and was 
convinced that the safety of the Commonwealth required the verdict to stand. 
His remarkable memoranda in support of his orders denying the motions for 
a new trial may indicate the depth of this conviction; but, characterized as 
they are by oblique reasoning and filled as they are with muddled misstate- 
ments, they merely complete the demonstration of his absolute incapacity to 
exercise an honest, unbiased discretion.® ‘ 


8 This evidence as presented with the motion was not in legally admissible form. 

4 The statement of the Lowell Committee that Madeiros’ confession would have 
been insufficient to sustain a conviction is little short of astounding. 

5 It is unfortunate, to say the least, that the Lowell Committee did not pass upon 
the capacity of the trial judge to exercise an honest discretion, but proceeded to put 


i 
q 
| q 
ij 
a 
| 
| 
| 
| 
| 
4 
4 


546 HARVARD LAW REVIEW [Vol. 47 


The record of this prosecution does not make a pretty story. Yet it reveals 
nothing more than may happen in any criminal case. It needs no extended 
research to demonstrate that when once the police adopt a theory for the 
solution of an atrocious crime and have at hand prisoners to fit it, they 
usually abandon other probable hypotheses and concentrate their efforts upon 
producing evidence to convict their prisoners. So friends of Sacco and Van- 
zetti cannot claim extraordinary discrimination against them in the failure of 
the authorities to follow up the Morellis notwithstanding the suspicions of the 
New Bedford police. But this does not mean that the time has not come to 
compel a change in the methods of police investigation. 

The slightest acquaintance with our adversary system of litigation as ap- 
plied to criminal trials is sufficient to convince even the skeptical that the 
party represented by incompetent counsel has the scales heavily weighted 
against him. To expect a prosecuting attorney, after he has once determined 
to bring the defendant to trial, to act as a quasi-judicial officer rather than as 
an ardent advocate is fatuous. And after he has won a brilliant victory, to 
ask him to turn to and help the defendant by pinning the crime upon another 
betokens an almost angelic artlessness. To what extent he may keep back 
evidence favorable to the defense, how far he may go in using admissible 
evidence for illegitimate ends, and by what devices he may present equivocal 
testimony in the deceptive dress of honest assertion (at least in Massachusetts) 
this case discloses. Of course, counsel for defendant can go as far, and with 
less danger, for the state has no appeal. The rules of the game this time 
worked against Sacco and Vanzetti; often, very often, they work against the 
state. But what can citizens of a Commonwealth think of a system which 
makes the safety of the community and the lives and liberties of their fellow- 
citizens dependent upon the outcome of such a game! 

And what can they think of the efficacy of the safeguards they have erected 
to make sure that the game will be fairly played? To prevent miscarriages of 
justice caused by verdicts of jurors who are misled as to the effect of the 
evidence, or by overenthusiastic (to use no stronger term) conduct of counsel, 
or by failure seasonably to discover important material evidence, the remedy 
of a new trial is provided. But to what avail if it may be nullified by the 
purported exercise of discretion by a thoroughly prejudiced judge? Isn’t it 
time to consider the desirability of confiding the determination of such dis- 
cretionary matters to a tribunal of which the trial judge shall be merely one 
member? To prevent harmful results by erroneous rulings at the trial, review 
by a Supreme Court is’ provided. But isn’t it high time to confer on that 
Court the power to set aside a verdict which, in the opinion of the court 
based on the entire record, is manifestly unjust? 

Mr. Ehrmann’s publishers advertise his book as furnishing proof of the 
innocence of Sacco and Vanzetti and of the guilt of the Morelli gang. Of 
course it does nothing of the kind. To be sure, it furnishes additional com- 
fort to those who are already convinced of the innocence of the fanatical 
factory worker and the amazingly attractive fish peddler philosopher. It will 
do no more than give slight pause to those who already believe them malicious 
or misguided murderers. And its deeper significance should not be lost by 
focusing attention upon their guilt or innocence rather than upon the ghastly 


itself in the place of a trial judge and then to render its decision upon each segment 
of material presented without considering its cumulative effect. 
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deficiencies in our scheme for administering criminal justice, as revealed in 
their trial. The Court of Criminal Appeal in England owes its existence in 
no small measure to the inexplicable conduct of Sir James Fitzjames Stephen 
in the trial of Mrs. Maybrick. Is it possible that some comparable benefit 
may come to Massachusetts as a result of the inexplicable conduct of Judge 
Webster Thayer in the Sacco-Vanzetti Case? 

E. M. Morcan.* 


THE Russo-JAPANESE TREATIES OF 1907-1916 CONCERNING MANCHURIA AND 
Moncotia. By Ernest Batson Price. Baltimore: The Johns Hopkins 
Press. 1933. Pp. xiv, 164. $1.75. 


During the second half of the nineteenth century both Russia and Japan 
adopted policies which marked China as a passive and negligible factor in the 
disposition of Northeastern Asia. Russia’s incessant urge to the Pacific and 
the advent of Japan as an apt student of western imperialism brought those 
two powers into a contact which made the Russo-Japanese War inevitable. 
One consequence was the deliberate rapprochement between them based on the 
recognition by each of a definite sphere of interest in Northeastern Asia. 

In this concise volume Mr. Price, for many years a member of the special 
China branch of the American Foreign Service, carefully reéxamines Far 
Eastern international events from 1907 to 1916 in the light of four Russo- 
Japanese secret treaties which supplemented three public agreements signed 
by these powers during that critical period. As it is here presented such a 
study has sufficient justification in making available the original French texts, 
together with English translations, of secret agreements which were merely 
surmised until 1918 and thereafter accessible only in garbled translations. 
Photostat copies of three of the original documents were supplied by the 
Soviet Commissariat of Foreign Affairs and the French text of the fourth was 
compared with the original in the archives in Moscow. 

To some there may seem to exist today only a scanty basis for a simi- 
lar rapprochement or progressive understanding between Japan and Russia. 
Their political systems render each distrustful of the other; the territorial 
prizes are more nearly ready for formal annexation; Japan, for the moment 
over-confident in the success of her plans in Manchuria, indicates a willing- 
ness to ignore Russian interests. Nevertheless, Soviet Russia has in the past 


two and a half years exhibited a certain apathy towards Japanese activities . 


in Northeastern Asia. A probable partial explanation is the military un- 
preparedness of Soviet Russia in the East; preoccupation with internal affairs 
is doubtless also a factor. Many observers, however, having noted the general 
apathy of Soviet Russia in the disposition of Manchuria in contrast with a 
lively interest in Outer Mongolia, as well as the tendency of Western powers 
to regard Soviet Far Eastern policy with suspicion, see a set of conditions not 
unlike those which, between 1907 and 1916, induced Japan and Russia to 
divide Northeastern Asia between themselves and to face the rest of the 
world in a virtual defensive alliance. Secret agreements between Russia and 
Japan concerning Manchuria and Mongolia are again being inferred to explain 
policies which are otherwise difficult to understand. 


* Bussey Professor of Law, Harvard Law School. 


ta 
if 
qT 
i 
if 
a 
ii 
a 
q 
q 


548 HARVARD LAW REVIEW [Vol. 47 


Prior to 1904 leading statesmen in both Russia and Japan — Baron Rosen, 
Iswolsky, Witte, Motono, Nishi, and Marquis Ito — earnestly advocated a 
friendly understanding between the two powers. As late as 1go1 a treaty 
indicating the priority of Japanese interests in Korea and of Russian interests 
in Manchuria would have been opposed only by the jingoistic bureaucracy in 
Russia and a military hierarchy in Japan. Unfortunately, these elements 
wielded political power and influence to the exclusion of farsighted statesmen. 
Not until Witte and Rosen came to negotiate peace in 1905 was Russia 
willing to compromise. By that time Japan was in a position to increase her 
claims of priority in Manchuria as against Russia. By the Treaty of Ports- 
mouth Russia recognized Japan’s prior claims and freedom of action, not only 
in Korea, but also in the Kwantung Leased Territory. 

It is with the determination of japanese statesmen, subsequent to the 
Treaty of Portsmouth, “to consolidate Japan’s position on the mainland as 
quickly as possible, and to come to such terms with the late enemy as would 
decrease the likelihood of an attempt at revenge ”’,’ that the rapprochement 
begins. As Mr. Price points out, the political wisdom of a mutual understand- 
ing now stood vindicated by the evident cost and futility of the recent war; 
on both sides advocates of rapprochement were in power — Yamagata, Ito, 
Saionji, and Motono in Japan, and Iswolsky in Russia. Only a formula was 
needed and this was supplied by the Franco-Japanese Treaty of June 10, 1907. 
The author stresses its significance and it is worth quoting in full, for the 
series of Russo-Japanese public and secret treaties which followed merely 
filled in this “ psychological pattern ”: 


“The Governments of Japan and France, being agreed to respect the inde- 
pendence and integrity of China, as well as the principle of equal treatment in that 
country for the commerce and subjects or citizens (i.e., ressortissants) of all nations, 
and having a special interest in having order and a pacific state of things guaranteed 
especially in the regions of the Chinese Empire adjacent to the territories where 
they have the rights of sovereignty, protection or occupation, engage to support 
each other for assuring the peace and security in those regions, with a view to 
maintaining the respective situation in the territorial rights of the two Contracting 
Parties in the Continent of Asia.” ? 


By the public treaty of July 30, 1907, the two powers engaged “ to sustain 
and defend the maintenance of the status guo (of China) and respect for this 
principle by all the pacific means within their reach.”* There is, of course, 
a danger in identifying earlier motives by later events, but the author here 
seems to be correct in his remark that, “ judging by their own subsequent 
actions (with respect to Korea and Mongolia), Japan and Russia were already 
agreed on a very special interpretation of the term status quo, as something 
in the nature of the flexible thing envisaged by the French formula.” * The 
first of the series of secret conventions, bearing the same date as the public 
treaty, specified in an “ Additional Article ” a “line of demarcation between 
North Manchuria and South Manchuria.” ® North and south of this line, 
running roughly east and west through Manchuria just below the line of the 
Chinese Eastern Railway, Russia and Japan respectively recognized each 
other’s special interests in terms of priority concerning railway and telegraph 


1 P. 27. 2 P. 31. 4 P. 35. 5 P. 36. 
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concessions, but political as well as economic activity was certainly envisaged. 
The two powers detached Outer Mongolia and Korea for similar special 
treatment. Mr. Price regards the Root-Takahira Exchange of Notes, effected 
on November 30, 1908, as a deliberate attempt by Japan to secure at least 
the appearance of American recognition of a status quo in the Far East which 
involved a Japanese sphere of interest founded on political as well as economic 
priority. 

There followed on July 4, 1910, a second public treaty, in which the two 
powers served notice of their intent jointly to defend the status quo by what- 
ever measures seemed, after consultation, necessary. In a secret treaty signed 
the same day, they undertook to act together in the defense of their special 
interests in Manchuria. Mr. Price identifies the direction of policy; be- 
tween 1907 and 1910 emphasis had been shifted from careful separation to 
joint defense of special interests. After an analysis of a number of diplomatic 
moves he concludes that Russia and Japan were impelled to crystallize their 
growing accord by the activities of Willard Straight, United States Consul 
General at Mukden and the “ Neutralization Plan” of Secretary of State 
Knox. Effective American “ intervention ” in Manchurian affairs would have 
definitely breached the walls about the spheres of interest. The two agree- 
ments of 1910 were hastily added defenses, rendered somewhat superfluous 
in their immediate objective by the unwillingness of Great Britain to support 
the American plan, but significant as indications of the fate of Manchuria. 
Confident of Russian support, Japan promptly annexed Korea in August, 
1910. Annexation was in reality the “ ultimate interpretation ” of “ special 
interests.” 

It is clear from Mr. Price’s account that only the half-hearted support of 
Japan dissuaded Russia from annexing North Manchuria in the same year as 
an answer to China’s attempt to float a loan from the Quadruple Group. The 
governments of the four Western powers were given clearly to understand by 
both Russia and Japan that the latter two regarded their “ special interests ” 
in Manchuria as complete estoppels to future loans to China for the industrial 
development of that territory. The growing interest of other powers impelled 
Japan and Russia, by a secret treaty of July 8, 1912, to extend the 1907 line 
of demarcation well to the east in Inner Mongolia. 

The shadowy basis of Japan’s “ special interest ” claims on Chinese terri- 
tory apparently began now to cause some uneasiness among Japanese states- 
men. Russia did have a concrete, albeit questionable, documentary basis 
vis-a-vis China in the Russo-Mongolian Treaty of November 12, 1912. 
Japan’s claims remained essentially de facto as against all powers except 
Russia. To cure the defect the “ Twenty-one Demands ” were advanced and, 
with her position strengthened by the 1915 agreements, Japan added a final 
touch in two more agreements with Russia. The public treaty of July 3, 1916, 
added little to previous secret agreements, but the secret convention of the 
same date embodies a “ definite defensive alliance” between Japan and 
Russia. Article I provides for agreement on measures to be taken to prevent 
China from falling under the political domination of any third power hostile 
to Russia or Japan. Article II sets forth the casus foederis: 


“Tn the event that, in consequence of the measures taken by mutual agreement 
as provided in the preceding article, war should be declared between one of the 
Contracting Parties and one of the Third Powers contemplated by the preceding 
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article, the other Contracting Party will, upon the demand of its ally, come to its 
aid, and in that case each of the High Contracting Parties undertakes not to make 
peace without a previous agreement with the other Contracting Party.” 6 


The author is unwilling to conclude that the “ third power” here in mind 
was either the United States or a victorious Germany, although the circum- 
stances suggest both. At least one Russian writer on diplomatic history, 
Professor E. D. Grimm, supports the view that the earlier treaties were di- 
rected against the United States. When the United States Department of 
State learned of the terms in the following year the Tsarist régime was de- 
funct and, Japan volunteering no explanation, the United States apparently 
sought none. 

While the entire series of agreements was definitely scrapped in the Soviet- 
Japanese Convention of 1925, and the line of demarcation was thoroughly 
destroyed by the virtual annexation of Manchuria by Japan in 1932, these 
liquidations of the rapprochement do not mark a finale. Mr. Price cogently 
defines the present status: “ Russia, Japan and China are still in contact. 
The problem remains of relieving the friction resulting therefrom. It is a 
problem of the future whether some other ‘ principle of international conduct’ 
can be established as a substitute for those hitherto followed in Eastern 
Asia.” § 

A. E. HinpmMarsH.* 


Trrat By Preyupice. By Arthur Garfield Hays. New York: Covici Friede. 
1933. Pp. 369. $2.50. 

Not Guitty! THe Story or S. Lerowitz. By Fred D. Pasley. 
New York: G. P. Putnam’s Sons. 1933. Pp. 281. $2.50. 


Mr. Hays has produced a book full of color and passion. If anybody wants 
to get heated up about Scottsboro or about Mooney, he will find two-thirds of 
the book devoted to that end. Three-quarters of the other third pass in com- 
paratively brief review Centralia’s I. W. W.’s, Gastonia’s Communists, Angelo 
Herndon, Leo Frank, Sacco and Vanzetti, a small New Jersey libel spat, and 
the miners’ troubles of Harlan and Bell Counties in Kentucky. The remain- 
der contains brief mentions of the McNamara confession, the Herrin and 
Haywood acquittals, the Sweet case in Detroit, Greco and Carillo (previously 
unknown to the writer and perhaps to others), and the acquittal of Charles E. 
Mitchell. Six stranger bedfellows have not often been seen together! 

Mr. Hays is frank in stating his purpose. He hopes that he can make his 
readers so hot that in future there will be less prejudice, so horrified over a 
Southern lynching that they will therefore believe Tom Mooney innocent. To 
be precise and use his own words and example he imagines that “ some Jewish 
millionaire, preferably some Southern cotton mill owner, or some North- 
western lumber baron,” having a disposition to sympathize with his own group 
with whom he identifies himself, will be converted by the horror which is 


6 P. 86. 

7 COLLECTION OF TREATIES AND OTHER DocuMENTS CONCERNING THE HISTORY 
OF INTERNATIONAL RELATIONS IN THE Far East (1927) 41. 

* Assistant Dean, Harvard College; author of Force In PEACE (1933). 
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caused by Mr. Hays’ description of the Leo Frank case; and that then we 
should see “the horror and emotion aroused by the Frank case transfer 
themselves to reality and induce him to grasp the hand and lighten the load 
of Tom Mooney.” + 

In a scant half page of conclusion Mr. Hays comes out for “ cool impar- 
tiality to all in the judicial system . . . a situation where trial by law will 
supplant trial by prejudice.” 2 But this, I submit, is only lip service. And 
the real object which his book seeks to accomplish is to stir up emotional 
sympathy with defendants in whose cases our justice has not been rational 
or has not fitted his prejudices. There is no occasion to doubt his good faith. 
Everywhere he makes it obvious that he believes in heat as a cause, the effect 
of which will be coolness; in stirring up passion, in order that justice may be 
more rational. There is every reason to doubt his logic, or rather to con- 
clude that it is like the lady in Thackeray whose reputation was not even 
doubtful. 


One John Stuart Mill in a treatise On Liberty was once rash enough to - 


assert that “there is on the whole a preponderance among mankind of 
rational opinion and conduct.” He further put it this way: “ The whole 
strength and value, then, of human judgment depends on the one property that 
it can be set right when it is wrong ” and it can be set right because “‘ mankind 
have attained the capacity of being guided to their own improvement by con- 
viction or persuasion.” * There are many reasons why Mill’s way of thinking 
is preferable to this idea of horrifying lumber barons so that they believe in 
Mooney irrespective of any conviction or persuasion. 

Mr. Pasley’s book purports to describe an advocate whose qualities are 
such that “ in eighty-six first degree murder trials [he] has cheated the chair 
eighty-five times” * and for the eighty-sixth defendant has obtained a new 
trial. This strongly tends to convince the reader that there is not on the 
whole among jurymen a preponderance of rational opinion and conduct. 

There are better ideals than those “featured up” by these two vivid 
writers. The genius which is required to bring about justice is an infinite 
capacity for taking pains to be rational. That genius will not be promoted or 
furthered by such appeals to our emotions. One wishes that the ardor, the 
energy, the good faith, and the great ability of Mr. Hays had been better 
applied and one hopes that Mr. Leibowitz is not so grave an enemy of criminal 
justice as his biographer has painted him. 

RicHarp W. HALe.* 


FEDERAL TAX HANDBOOK: REVENUE ACT OF 1932. By Robert H. Montgom- 
ery. New York: The Ronald Press Co. 1932. Pp. xiv, 1035. $7.50. 

1933 CUMULATIVE SUPPLEMENT TO FEDERAL INCOME TAXATION. By Joseph 
J. Klein. New York: John Wiley & Sons, Inc. 1933. Pp. xi, 1134. 
$6.00. 


Since 1917, Montgomery’s current volume ! has been one of the two leading 
treatises on federal income taxation; and, since the lamented death of 


* tiie of the Boston bar; author of Tae Dreyrus Story (1899). 


1 Col. Montgomery’s first book on federal income taxation was his INCOME 
Tax Procepure (1917). This was followed by revised volumes for each of the 
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Mr. George E. Holmes and the obsolescence of his excellent book,? Mont- 
gomery’s have been the best treatises written primarily from the lawyer’s 
point of view. Klein’s Federal Income Taxation,® upon its appearance in 
1929, took a deserved place alongside Montgomery’s work; it is written 
primarily from the accountant’s viewpoint, and is especially useful to lawyers 
who have not had special accounting training. 

The latest edition of Montgomery is devoted to a discussion of the Revenue 
Act of 1932 and “ possible and probable misunderstandings which surely will 
arise’ * in its administration and interpretation. Colonel Montgomery says 
in his preface: “It is intended that all unsettled questions of uncertainty, 
ambiguity and unfairness will be discussed herein. Treatment of obvious 
and well-settled questions is intentionally brief and highly condensed.” ® 
These intentions have been realized with reasonable consistency throughout 
the volume. About two-thirds of its pages are devoted to the substantive 
provisions of the present income tax law; the remainder of the book to the 
administration of federal taxes by the Treasury Department ® and to the 
substantive provisions of the federal estate tax, the gift tax, and the so-called 
“ nuisance taxes.” The discussion is well up to Colonel Montgomery’s usual 
high standard.” 

The present supplement to Dr. Klein’s Federal Income Taxation supersedes 
the 1931 supplement to that volume. The growth of the subject matter 
dealt with during this short period is eloquently testified to by the fact that 


years 1918 to 1925 inclusive. In 1920, his Excess Prorirs Tax PRocepuRE appeared, 
followed in 1921 by a revised edition which included a discussion of the capital 
stock tax. In 1926 there appeared a two-volume treatise, the first volume dealing 
with the income tax and second with the excess profits, estate, gift and capital stock 
taxes. This second volume is still standard as to the excess profits tax; the first 
volume was superseded in 1927 by 1927 IncomME Tax ProOceEDURE in two volumes. 
See review by Beale (1927) 40 Harv. L. Rev. 667. A supplement to this work 
appeared in 1929, as did FepERAL Tax PRACTICE, a volume dealing in detail with 
practice before the Treasury, the Board of Tax Appeals and the Federal Courts. 
See review by Maguire (1929) 42 Harv. L. Rev. 970. The present volume partially 
supersedes 1927 INcoME Tax PROCEDURE and the 1929 supplement thereto, but does 
not supersede FEDERAL TAX PRACTICE. 

2 FeperRAL Income Tax (6th ed. 1925). See review by Satterlee (1925) 
38 Harv. L. Rev. 855. Holmes’ first edition was published in 1917, and a supple- 
ment added in 1918. In 1920 the treatise was expanded to include a discussion of 
the war-profits and excess profits and other federal taxes. A supplement was 
published in 1921, and in 1922 a completely revised edition appeared, which was 
again revised in 1923. The last edition published before the author’s death was 
confined to the income tax. It has now been rendered obsolete, for the most part, 
by the legislation and judicial and administrative decisions since 1925. 

3 See review by Maguire (1929) 42 Harv. L. Rev. 970. 

4 P. iv. 

5 Ibid. 

6 The discussion of administration is very brief, being for the most part merely 
a reprint of relevant statutory provisions. Colonel Montgomery says that “ only 
those phases [of federal tax administration] will be discussed which might be of 
interest and use to business executives.” (P. 673.) The lawyer seeking light on 
administrative procedure in tax cases will be well advised to avoid this part of the 
Hanpsook and go directly to the author’s Feperat Tax Practice. See review of 
that volume by Maguire (1929) 42 Harv. L. Rev. 970. 

7 For a discussion of the volume from a somewhat different angle, see the 
review by Maguire (1933) 33 Cot. L. REv. 187. 

8 The 1931 cumulative supplement in turn superseded a paper-bound 1930 
supplement. See Book Notes (1930) 43 Harv. L. REv. 991; (1931) 44 id. 887. 
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it- the present supplement has over twice as many pages as that of 1931, without 
r’s the inclusion of any new topics of importance. The labor of preparation has 7 
in been carefully done, but the result is rather unwieldy. When a 1749-page 
en book requires an 1134-page supplement, it is surely time for a new edition of | 
Ts the original text. Dr. Klein says that “ this 1933 Supplement will probably } 

be the last of the series,” ° and that whether he will undertake “ the revision i 
ue of the basic text need not be decided at this time.” 1° It is to be hoped that 
ill such a revision will be undertaken. 
ys Of course, the main reliance of any lawyer in active tax practice must be 
y, upon the tax services.11 With the constant outpouring of T.D.s, G.C.M.s, 
us B.T.A. decisions, and decisions of the federal courts, not to mention the 
5 activities of Congress, any treatise on federal income taxation is to a certain 
ut extent obsolete before it is off the press. Nevertheless, the general practi- ; 
ve tioner who handles occasional tax matters will need either Montgomery or 4 
he Klein,!* while the tax specialist will want both books in addition to his tax | 
he services and B.T.A. advance sheets. 4 
ed Some day, perhaps, our system of federal taxation will have become q 
al stabilized and the interpretation of our national tax legislation clarified and q 

definitely settled by court decisions; and then a significant treatise of per- : 
es manent value on federal tax law can be written. But that day now seems " 
er far off indeed. In the meantime, the books of Montgomery and Klein accom- ; 
at plish just about as much as can now be accomplished. Neither is, I think, as q 
hie good from the 1933 standpoint as Holmes’ sixth and last edition was from the q 
d, 1925 standpoint, but they are easily the best treatises on federal income tax q 
al law today. 
Siwney P. Srmpson.* 
rst 
ps. 
rk RADULPHI DE HeENcHAM SumMaeE. Edited by William Huse Dunham, Jr. q 
“4 Cambridge: At the University Press. 1932. Ixxxiv, 94. $2.75. ] 
ly In every respect this book maintains the tradition of high standard which q 
es we expect from the series in which it appears, the Cambridge Studies in g 
) English Legal History. 
_ We have paid Professor Dunham the compliment of accepting without 
of verification the actual texts of the Suwmmae which he reproduces here. His a 
as careful scholarship and patient work are sufficiently obvious throughout the q 
“ work to raise a strong presumption of accuracy in transcription. Further- 
+, more, he has had the benefit of Mr. G. J. Turner’s advice and corrections and 

they constitute a general cachet of the reliability of any production of this 

kind. Finally, there are over seventy mss. of the Summae and neither of the 

particular two on which Professor Dunham has based his texts is easily 
ly accessible to us. We are acquainted with the eleven mss. in Cambridge Uni- 
of 9 P. vi. 10 Pf. vii. 
on 11 Dr. Klein (p. vii) recommends the service put out by the Commerce Clearing 
he House Division of the Corporation Trust Company. That issued by Prentice-Hall, 
of Inc., is, in my opinion, at least equally satisfactory. 

12 Klein’s book with the 1933 supplement has one definite advantage over 

he Montgomery’s 1932 volume; it contains references to and quotations from Regula- 

tions 77 and 78 (the regulations under the Revenue Act of 1932), which were not 
30 available when Montgomery’s book was published. 


* Professor of Law, Harvard Law School. 
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versity Library, but none of these was of primary importance for his purpose. 
Incidentally, he is rather more critical of the condition of Hh. IV. 1 than its 
plight warranted. 

No doubt a new edition of the Summae was needed, for he found Selden’s 
edition to be “more the result of enthusiasm than method”! and he was 
obliged to vary it often in important respects. On the other hand, he renders 
high tribute to Selden’s references. 

Passing to his interesting Biographical Sketch, it seems that Hengham 
recovers most of his integrity but loses his clock. We are glad that his 
judicial character is well-nigh reinstated but are sorry to see that the clock 
legend is almost certainly demolished. The blatant corruption which monas- 
tic chronicles have fastened upon him was embodied in nine separate charges. 
Only a single one of these was in fact established. He had ordered the arrest 
of two men who ought not to have been seized, and even here it is possible, 
if not very probable, that he was the innocent victim of a clerk’s blunder. 
Whatever the truth of the matter may have been, Hengham was dismissed 
for it and made fine with the King for 8000 marks. Now the legend ran 
that, out of this money, the King erected the first clock-tower in England 
in the Palace Yard at Westminster and it became, as “ Hengham’s Clock”, 
a sermon in stone for succeeding generations on the need of judicial integ- 
rity. On Professor Dunham’s analysis, one is forced seriously to doubt, first, 
whether the money was ever paid and, secondly, even if it was paid, whether 
the King used it for this purpose. The clock-tower was unquestionably there 
some seventy years later but its connection with Hengham is no more than 
apocryphal. 

Professor Hazeltine, who is the editor of the Cambridge Studies in Legal 
History, habitually contributes a general preface to each of these volumes, 
and he has given us here one of the most helpful and attractive which we have 
read. In fact, his Preface is essential to the Summae for he perceives and 
tackles the problem which must present itself to any student. That problem — 
may be put in this form: “ Why are Hengham’s tracts so appallingly dry and 
technical?” To answer that it is because they deal with legal procedure is 
merely one step toward the answer. Why was English legal literature of 
this period becoming so much implicated with procedure which thickened in 
a dense pall over the substantive law until Littleton and St. Germain wrote 
something more readable some two hundred years later? Not many years 
before the Summae, Bracton had written a book that went near to being as 
graceful as Blackstone’s Commentaries centuries later. Why then did literary 
expression change so rapidly in our law? Nobody —not even a lawyer — 
would read the Summae for pleasure. Professor Hazeltine’s answer is that 
“the rise of stronger and more efficient courts of justice in all the countries 
of Europe was one of the several main causes of this change in the process 
of legal development and in the character of the literature which dealt with 
the law. The differences between Bracton and Hengham represent the Eng- 
lish aspect. of an evolution that was as extensive as Europe itself ”.2 And 
he then develops this point by examining what was then going on in Europe. 
The result seems to be this. Procedure dominated the substantive law be- 
cause strong government was taking the place of weakness and anarchy; 
strong government must control the administration of justice and, if it 
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wishes to do that, it must pay particular attention to procedure. It must get 
the parties in its court and it must keep them here. All the minute detail 


about essoins in the Summue (and, for that matter, in Bracton) is only another 
aspect of the fact that one of the parties does not want to come to the King’s 
court, and the King is not going to let him play truant without a very good 
reason being shown. With the help of Professor Hazeltine’s Preface, a stu- 
dent of the Summae may not relish these tracts any the more as literature, 
but he will at least understand why they were written and why they were 
held in high esteem. 


Percy H. WINFIELD.* 


Essays AND NOTES ON THE LAW OF TorT AND CRIME. By Nicholas St. John 
Green. Menasha, Wis.: George Banta Pub. Co. 1933. Pp. vii, 220. 
$2.50. 


Professor Green was one of the most promising of that group of young 
lawyers who in the seventies of the last century promised and performed 
so much for the improvement and development of our law. He was a lec- 
turer at the Harvard Law School in the late sixties, with Professor John Chip- 
man Gray and Judge E. M. Bennett. When Langdell was brought to the 
Harvard Law School, Green, with Bennett and one or two others, formed the 
Boston University Law School of which he was a professor at the time of his 
untimely death in 1876. During this period he was a rising member of the 
Boston bar, well esteemed by those who knew him; and was well known at 
that bar for the excellence of his knowledge of law and for the brilliance and 
modernity of his ideas. His subjects were Torts and Criminal Law, and upon 
those subjects he wrote several articles of distinction, annotated two volumes 
of criminal cases, and took an important part in the preparation of the 
American Law Review, at that time the organ of the group of young men 
of whom he formed so important a part. One need only name John Codman 
Ropes, John Chipman Gray, Oliver Wendell Holmes, James Bradley Thayer, 
and James Barr Ames to indicate the leaven that was working in the law of 
that time. | 

Among these men Nicholas St. John Green was a luminary of a high order. 
Unfortunately, instead of being permanent as a fixed star, his career was as 
short as that of a meteor. But while it lasted he gave himself to the improve- 
ment of the age, a partisan of the rights of the down-trodden, a favorer of 
more equal rights for women, and particularly for married women, and a con- 
tender for a modern and just condition of the law. The present generation 
has known him not, and it has remained for his son, himself a distinguished 
professor of law, to bring to the attention of the bar of today the work which 
his father did so brilliantly for the bar of sixty years ago. To anyone who 
wishes to study the currents of thought which in the last quarter of the nine- 
teenth century were occupying the minds of the modernist lawyers, and thus 
resulted in a more just law, and in our present generation in further and more 
fundamental reforms, it will be essential to study and understand the thought 
of this great man who died too soon and left the working out of his plans and 


hopes to others. J. H. Beate.** 


* Rouse-Ball Professor of English Law, Cambridge University. 
** Royall Professor of Law, Harvard Law School. 
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A TREATISE ON THE Law or Torts. By Fowler Vincent Harper. Indian- 
apolis: The Bobbs-Merrill Co. 1933. Pp. cxi, 714. $5.00. 


Professor Harper’s book on The Law of Torts seems essentially modern, but 
not modernistic. The author does not attempt to create a new heaven and a 
new earth to conform to his own peculiar taste. Notwithstanding a few flaws 
which will be pointed out, the book is, in the reviewer’s opinion, the most 
satisfactory statement of modern tort law that exists.1 

The first chapter, which deals with the Social Policy of Tort Law, supplies 
the keynote for the entire work. Emphasis is laid upon the remedial rather 
than upon the punitive function of tort actions. The fact that these actions 
were all derived from the writ of trespass, originally the only means by which 
crimes less than felonies could be punished, has caused undue emphasis to be 
laid upon the wrongfulness of the defendant’s conduct. To the author the 
important thing is the extent to which the various interests are given legal 
protection, and not the culpability of the conduct from which they are pro- 
tected. The author is, therefore, spared the necessity of indulging in the in- 
tellectual contortionism with which courts and text writers often justify lia- 
bility by ascribing fault to conduct which does not even tinge of culpability. 
The subject matter of the book is arranged in accordance with this idea. 
Parts II to IV deal with the invasions of interests of personality and prop- 
erty, invasions of interests of economic relations and transactions, invasions 
of interests of reputation, and various interests receiving limited protection. 
Part VI is unique in that it does not deal with the invasion of particular types 
of interests but with the effect of the character and relationship of the parties 
on every type of tort liability. ; 

Running throughout the whole work is the theme that it is the risk of harm 
which makes the defendant’s conduct tortious. He incurs liability if his 
tortious conduct causes harm, or, to paraphrase the author, the risk is con- 
summated in a harm, unless the plaintiff has participated in the risk by con- 
senting to it or by deliberately encountering it, or has precluded himself from 
recovery by some other conduct of his own, such as contributory negligence. 

But risk of harm as the exclusive basis of tort liability is overemphasized. 
There are many interests, of which the interest of freedom from merely of- 
fensive contacts is an example, which are protected only against acts done with 
the intention of invading them. It is not the quantum of risk but the inten- 
tion to invade the interest which subjects the actor to liability. Thus, a par- 
ticular defendant may make himself liable if he succeeds in intentionally in- 
flicting an offensive contact upon another by a means which would be regarded 
by the ordinary man as altogether unlikely to be effective. On the other 
hand, the same man may drive a car in a way which he, as a so-called “ rea- 
sonable man ”, should recognize as highly likely to splash mud in another’s 
face but even if that happens the defendant is not liable. Yet there is cer- 


1 The reviewer’s task is made delicate and perhaps difficult by Professor Harper’s 
overgenerous acknowledgment of the influence the reviewer has had upon the 
determination of the “ general direction and, in many cases, the particular con- 
clusions arrived at in this book” (p. vi), and by the fact that he accepts the 
Tentative Restatement of the Law of Torts, of which subject the reviewer was the 
Reporter, as the basis of his treatment of that large part of his book dealing with 
intentional invasions of interests in personality and property, and with negligence. 
To this extent, therefore, any approval the reviewer expresses may perhaps be 
taken as prejudiced. 
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tainly a greater danger of causing an offensive contact in the latter case than 
in the former. Liability or immunity depends entirely upon the presence or 
absence of intention. 

Admirable as is the greater part of Professor Harper’s treatment of the 
subject of negligence, there are certain points as to which the reviewer finds 
himself in disagreement. The chapter dealing with Legal Consequences of 
Negligent Conduct is singularly uneven. There is far too much insistence on 
a distinction between cause and condition which had led to great confusion 
and obscurity in judicial opinion. But the reviewer’s principal objection to 
this chapter is that the author, in dealing with the effect of a truly independ- 
ent intervening force, makes foreseeability “at the time of the defendant’s 
wrongful conduct ” 2 decisive as to whethér the codperation of the interven- 
ing act relieves the negligent defendant from liability. The reviewer may be 
a prejudiced critic since the Preliminary Draft of the Restatement of the 
Law of Torts, for which the reviewer is the Reporter, has taken the contrary 
position, and regards as decisive the question whether one knowing the situa- 
tion at the time of the intervention of the new force would regard its inter- 
vention or the effects thereof as extraordinary.® 

There is no doubt that Professor Harper’s statement accords with the lan- 
guage frequently used by many courts. However, words in themselves are 
no longer regarded as all-important. The essential thing is the manner in 
which they are applied. Where courts believe that the intervention of the 
new force is not so extraordinary as to make it unjust to hold the wrongdoing 
defendant answerable, they constantly justify their decision by speaking of 
it as foreseeable. On the other hand, if courts regard the intervention of the 
independent force as extraordinary or if the intervening force consists of a 
negligent or, even more, a criminal act of a third person, they relieve the 
defendant from liability by speaking of the intervention of the force as 
unforeseeable. 

It is straining the idea of foreseeability past the breaking point to say that 
when a defendant fails to inspect the brakes of his car he should foresee that 
the brakes may fail to hold while a child is crossing the street, and that the 
plaintiff may be standing on the sidewalk at the precise instance of time when 
as a reasonable man he would regard it possible to rescue the child with rea- 
sonable safety to himself. Yet to hold that the defendant in such case is 
liable because he should have foreseen that the plaintiff would imperil himself 
to save the child requires the defendant to have had all this in mind. Such 
a use of the word “ foreseeable ” is altogether different from that “ ordinary 
prevision to be looked for in a busy world ” which Judge Cardozo has said is 
all that the law exacts in order that the actor may be free from negligence.* 
On the other hand, an ordinary man, seeing the child in peril and the de- 
fendant standing where he did, would at that stage of the development of 
the situation certainly not be surprised at the plaintiff’s attempt to rescue the 
child. Perhaps he might even in advance recognize the possibility that the 
plaintiff would attempt to do so. To the reviewer it is highly undesirable that 
the same word “ foreseeable ” should be used with such widely different mean- 


2 Pp. 281. 

3 Torts RESTATEMENT (Tentative Draft, 1932) § 317(b). 
( ¢ Naas v. Sibley, Lindsay & Curr Co., 257 N. Y. 190, 192, 177 N. E. 416, 417 
1931). 
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ings in determining the existence of negligence and the extent of responsibility 
for admitted or proven negligence. 

Professor Harper does not call sufficient attention to the immense impor- 
tance courts attach to the fact that an intervening act of a third person is 
negligent and even more to the fact that it is criminal. For good or evil, there 
is a more or less instinctive feeling that as between two successive wrongdoers 
the one nearer to the injury in the causal chain should be regarded as the 
person solely responsible. This reaction becomes stronger when the interven- 
ing act is deliberately done and strongest when it is both deliberate and crimi- 
nal. Courts which speak in terms of forseeability of intervention hold sub- 
stantially similar acts foreseeable if they are innocent, but unforeseeable if 
they are negligent or criminal. It may be suggested that the tendency, as yet 
in its infancy, of American courts to permit contributions between merely 
negligent tortfeasors may, if it becomes universal, afford a solution to this 
difficult problem. The one whom the popular, as well as the judicial, mind 
regards as the less culpable wrongdoer may then pass on a part, and perhaps 
the major part, of his liability to his co-delinquent. The injured plaintiff will 
have a double chance of receiving proper compensations for his injuries and 
the earlier wrongdoer and not the injured plaintiff will take the risk of the 
insolvency of the later wrongdoer. 

Again, it is unfortunate that Professor Harper has laid great stress upon 
the two cases of Larson v. Boston Elev. Ry.® and Purchase v. Seelye.6 Both 
are stated and analyzed? and the Larson case is given as an illustration of the 
difference between an independent intervening agency and a preéxisting con- 
dition. The distinction suggested in the Larson case between the liability for 
weakening the plaintiff’s resistance so that a preéxisting tubercular tendency 
develops into an existing disease, and the liability for tuberculosis caused by 
germs introduced into the plaintiff’s system after she had sustained her in- 
juries has been generally repudiated, almost universally in workmen’s com- 
pensation cases and very generally in actions in tort for negligence. So, too, 
it is difficult to see any distinction between the likelihood of an improper 
diagnosis or an unskillful operation by a physician and of carelessness in the 
hospital office resulting in the substitution of the records of one patient for 
those of another. 

The reviewer finds the author’s treatment of the subject of voluntary as- 
sumption of risk somewhat unsatisfactory in that the two senses in which 
the term is used are not adequately separated. As the reviewer sees it, one 
of its usages is to express the fact that one who associates himself with an- 
other by engaging in his activities, entering his land, or using his chattels, and 
having no right or privilege to do so save that derived from the other’s con- 
sent, is entitled to nothing more than knowledge of the conditions under which 
the association will be maintained. If, in order to gain the privilege, he 
chooses to encounter the risk, the sturdy individualism of the early common 
law debarred him from complaining of any injury which he incurred thereby. 
Such being the case, it is immaterial whether the risk he encounters is one 
reasonable for him to face in order to gain the advantage he expects from 
the association. Whatever risk he knows he takes, be it great or small, rea- 
sonable or unreasonable. 


5 212 Mass. 262, 98 N. E. 1048 (1912). 
6 231 Mass. 434, 121 N. E. 413 (1918). 7 Section 129. 
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The term is also used to describe a form of contributory fault differing 
from contributory negligence, in the strict sense of that word, only in that 
the plaintiff, knowing of a dangerous situation negligently created by the de- 
fendant, deliberately chooses to encounter it under circumstances which make 
his choice unreasonable. The unreasonable character of his action, based 
upon the fact that the danger is out of proportion to the advantage of en- 
countering it, is here all-important, while in the other field in which the term 
is used, the unreasonableness is utterly immaterial. Yet it is the reasonable 
or unreasonable character of the risk which Professor Harper emphasizes, thus 
beclouding the real distinction between the two types of situation. 

Perhaps one of the least satisfactory parts of Professor Harper’s book is 
that dealing with workmen’s compensation. It is doubtful whether this sub- 
ject even falls within the field of tort law. It seems rather a statutory lia- 
bility intended to take the place of what previously was an inadequate tort 
liability or, as it is sometimes held where the act is elective, a liability based 
upon a contract conclusively presumed from the failure to take the rather 
elaborate steps necessary to reject the compensation provisions of the act. 
The whole subject of workmen’s compensation is so complicated by the very 
divergent provisions of the American compensation acts and by the naturally 
varying interpretations put upon identical clauses by different courts, that it 
presents a subject too vast for helpful treatment within the space which can 
be spared for it in a work upon the law of torts in general. There can be, for 
example, little value in a discussion of the highly intricate question of casual 
employment condensed into three short paragraphs. 

There are other flaws in Professor Harper’s work, though it is extraordinary 
that there are so few. In his chapter on deceit, the author says, “ The de- 
fendant is liable to the particular person whom he intends to defraud and to 
anyone whom he might reasonably suppose might be harmed by his misstate- 
ments.” ® (The italics are the reviewer’s). Unfortunately, no cases are cited 
in support of this highly important statement. To say the least, the law so 
announced is doubtful. There are many cases denying recovery, although if 
judged by any standard of normal foreseeability the defendant must have 
realized that his misstatement would be acted upon by persons other than the 
one whose conduct the defendant intended to influence in the particular trans- 
action he had in mind. It may well be that the law should be as Professor 
Harper states it. In the latter part of Justice Cardozo’s opinion in the case 
of Ultramares Corp. v. Touche,® there is an interesting indication of a tend- 
ency in this direction. However, no problem in the law of deceit is more 
uncertain, more difficult, and more complicated. One must regret that the 
author did not devote more space to the matter and did not furnish his readers 
with a full citation of authorities and with an analysis of this situation, of 
which the other parts of the book show he is capable. 

Again, it is disappointing to find that the author, in discussing the action- 
ability in deceit of a contractual promise made without intention to fulfill, 
does not allude to the fact that in the earlier cases of this sort, at least, the 
plaintiff was attempting to obtain some procedural advantage peculiar to tort 
as distinguished from contract. The restriction upon the enforceability of 
certain contracts because they are not in writing or the like may be archaic. 


9 255 N. Y. 170, 174 N. E. 441 (1931). 


8 P. 447. 
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It may well be that they should be indirectly, though not directly, enforceable 
if there is no intent to perform them. But the matter is one which is too 
| important to be passed over in silence. Furthermore, there is no adequate 
i, statement of the distinction between the misrepresentations which are suffi- 

cient to justify the rescission of a contract, which leaves the parties only 

where they were before the contract was entered into, and those misrepre- 

sentations which are actionable in tort and, therefore, may require the defend- 
: ant to make good a loss from which he has himself gained no benefit. 
However, these are comparatively small defects in a work which in the 
main shows not only great industry but also an extraordinary power of analy- 
sis. Its greatest value lies in its treatment of the negligence problem. If the 
work of the American Law Institute in this field is to have any effect upon 
the course of judicial decision, Professor Harper’s book will be of immense 
aid in accomplishing this result. He has, to an almost uncanny extent, 
realized the essence of the Restatement on this subject. This is extraordi- 
nary, since Professor Harper took no part in the preparation of the greater 
part of this material. His chapter upon negligence constitutes an explanatory 
treatise which not only explains much which the rigid form of the Restate- 
ment made it impossible to explain, but also supports it with perhaps not an 
exhaustive but nevertheless adequate citation of supporting authorities. There 
is, perhaps, too little citation of the decisions which are or may be read to be 
in conflict with the position taken by the Institute. But to anyone who feels 
that his case would be aided by a citation of the pertinent section of the Re- 
statement, this book will be a godsend. 

The style is clear and simple. Professor Harper has an unusual ability to 
express highly elaborate and complicated concepts in simple and direct lan- 
guage. It may be hoped that its quotability will lead to its being quoted. 
Indeed, this has been done in an important case, Leinback v. Pickwick Grey- 
hound Lines,° decided only a month or so after the book was published. 

The book is not a hornbook. It is far more than that. It is a clear, accu- 
rate, and intelligent analysis of the law as it is becoming. It is a book which 
any teacher may confidently put into the hands of students with the expecta- 
tion that they will gain from it a,.knowledge of the architecture of the tort 
law and not merely the arabesques which too long have concealed its form 
and structure. 


Francis H. BoHLen.* 


BOOK NOTES 


THE ADMINISTRATION OF JUSTICE. Edited by Raymond Moley and Schuyler 
C. Wallace. Philadelphia: The American Academy of Political and 
Social Science. 1933. Pp. v, 256. $2.50. 

This little book is a series of reports from the front-line trenches of the 


law. The nineteen messages by various scouts come from six leading sali- 
ents: administration, civil procedure, scientific method, judicial statistics, 


10 23 Pac.(2d) 449, 455 (Kan. 1933). 
* Professor of Law, University of Pennsylvania Law School; author of STuDIES 
IN THE Law or Torts (1926), editor of CASES ON THE LAw oF Torts (3d ed. 1930). 
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legal education, and administrative law. Represented, inter alia, are Judges 
Finch and Powell, practitioners Untermyer and Wormser, and Professors 
Llewellyn, Clark, Oliphant, and Glueck. Some of the essays deal with ex- 7 
periments, such as the executive judge, the right of summary judgment, and q 
the new curriculum of Yale School of Law. Some are simply studies of j 
things as they are, court costs, records, judicial personnel, the specialization j 
of the bar. Some are programs for the future, for improving the administra- E 
tion of civil justice, for using science in criminology, for administrative 

handling of automobile accidents. All bespeak a profession newly self- 

critical, vigorous, reforming. 


CASES ON AMERICAN CONSTITUTIONAL Law. By Lawrence B. Evans. Third 
edition by Archibald H. Throckmorton. Chicago: Callaghan & Co. 
1933. Pp. Ix, 1244. $5.50. 

Mr. Throckmorton has not substantially changed Mr. Evans’ own edition 
of eight years ago. True, he has added cases decided since 1925 to the 
amount of about one-seventh of the total. Most of them, however, are 
substitutions, for the total number of pages has been decreased by over 
one hundred. Considerable compressing has been done in the chapter on 
The Jurisdiction of the Federal Courts, and in that on Regulation of Com- 
merce, although in the latter a deficiency of the previous edition has been % 
remedied by including a section on State Regulation of Interstate or Foreign 1 
Commerce. On the other hand, three new chapters have been added: Pow- 
ers of the President, The War Power, and Intoxicating Liquors. Thirty pages . 
of additional cases and material have been added to the section on Due q 
Process of Law. The notes, which in the previous volume were at the end 
of each section, have been, in many instances, divided and appended to the 
pertinent cases. In addition, their content has been brought up to date, and 
considerably more attention has been paid to the material in legal periodicals { 
and texts. The changes are unquestionably in the direction of great im- q 
provement, but it is apparent that no attempt has been made to extend the f 
work in order to supersede other collections used in schools which give a 
more intensive course in constitutional law.. It still consists solely of cases 
decided in the United States Supreme Court. As an up-to-date work, how- 
ever, it may well commend itself to the more elementary law-school courses, 
and, in particular, to courses in constitutional law designed for college 
students. 


THE CONSTITUTION OF NORTHERN IRELAND. By Sir Arthur S. Quekett. 
Part I: The Origin and Development of the Constitution. Part II: 
The Government of Ireland Act, 1920, and Subsequent Enactments. 
Belfast: His Majesty’s Stationery Office. 1928. 1933. Pp. iii, 89; 
xliii, 660. 3s.6d.; 31s.6d. 


Since the six northeastern Irish counties, commonly called Ulster, con- 
tinue to be a part of the United Kingdom, now officially termed the United 
Kingdom of Great Britain and Northern Ireland, they have representation a 
in the parliament sitting at Westminster; but they also have a local parlia- 
ment, sitting at Belfast. These two volumes present, among other things, the 
statutory provisions creating and limiting the functions of the local parlia- 
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ment. The volumes are conveniently arranged. The reader finds in the 
first Part a preliminary statement, largely historical, and in the second Part 
the necessary texts, with annotations containing references to other docu- 
ments and to decisions. The obvious purpose is to meet the needs of active 
practitioners and of public officials, but there is much matter of interest to 
students of legal history and of comparative law. 


LocaL GOVERNMENT IN THE UNITED States. By Murray Seasongood. 
Cambridge: Harvard University Press. 1933. Pp. 145. $1.50. 


Cincinnati, the object lesson of the series of lectures which form this book, 
rose in the three years from 1923 to 1926 from the “ worst-governed city 
in America” to a position near the top. Mr. Seasongood, the first mayor 
under the reform administration, relates the story of that accomplishment in 
simple, yet telling fashion. Government under city bosses had become so 
bad that in spite of the difficulties of changing the city charter, a reform 
movement carried both an amendment and the elections held under it; and 
in spite of the obstructionist policies of the old régime during the first two 
years, managed to bring the movement to a successful culmination. In the 
story lies the difficulty with reform movements in other cities and counties 
in the United States. Intensively organized and controlled minorities carry 
elections, even if free from fraud, over the large mass of voters who re- 
fuse to be interested. Bosses, having learned the lesson of moderation, are 
more securely intrenched. Other factors, such as prejudiced newspaper 
publicity, antiquated political organization, and unfortunate relationship with 
national and state politics serve to make the difficulties even greater. Yet the 
growing corps of technically-trained city managers, the adoption of mechanical 
aids which eliminate many old-time patronage jobs, the merit system, and 
the increased participation of women all have helped to lessen the strangle- 
hold of the boss and the machine. But to Mr. Seasongood, as to many others, 
it is evident that none of these will furnish a real solution; that the ultimate 
objective must be the education of every citizen to the realization that city 
governments cannot be trusted to run themselves. 


BOOKS RECEIVED 


ADATRECHTBUNDELS. XXXVI: Borneo, Z.-SELEBES, AMBON Enz. The 
Hague: Martinus Nijhoff. 

AERONAUTICAL LAW: 1933 SUPPLEMENT. By W. Jefferson Davis. Los Ange- 
les: Parker, Stone & Baird Co. 

ANNUARIO DI Diritto CompaRATO E DI Stupr LEcIsLATIvi.’ Volume VIII, 
Fasciolo V, VI. Roma: Istituto di Studi Legislativi. 

APPELLATE CourTS AND APPELLATE PROCEDURE IN OHIO. By Silas A. Harris. 
Baltimore: The Johns Hopkins Press. 

AUSTRALIAN LAw JouRNAL, THE. Volume 6. Sydney: The Law Book Com- 
pany of Australasia. 

AUTOMOBILE COMPENSATION PLAN, THE. By Patterson H. French. New 
York: Columbia University Press. 


| 

| 


1934] BOOKS RECEIVED 563 


CASES AND MATERIALS ON THE Law oF PossEssory EstaTEs. By Richard 
R. Powell. St. Paul: West Publishing Co. 

CASES ON BUSINESS ORGANIZATION. Volume I. By Roswell Magill and 
Robert P. Hamilton. St. Paul: West Publishing Co. 

Cases ON Pusiic Utitity RecuLation. Edited by Irston R. Barnes. Ann 
Arbor: Edwards Bros., Inc. 

Cases ON Quasi-Contracts. By Edwin H. Woodruff. Third edition by 
Herbert D. Laube. Indianapolis: The Bobbs-Merrill Co. 

CASES ON THE Law oF SALES. By Frederick Campbell Woodward. Third 
edition by Lawrence Vold. St. Paul: West Publishing Co. 

CHARITABLE EXEMPTION FROM TAXATION IN NEW YorK STATE ON REAL AND 
PERSONAL Property. By John Godfrey Saxe. New York: Lincoln En- 
graving and Printing Corp. 

ConFLITs DE Lois pANS LE Temps, Les. Volume Two. By Paul Roubier. 
Paris: Recueil Sirey. 

Divorce Court— Onto, THE. By Leon C. Marshall and Geoffrey May. 
Baltimore: The Johns Hopkins Press. 

DovusBLeE TAXATION OF PROPERTY AND INcomE. By A. L. Harding. Cam- 
bridge: Harvard University Press. 

EMILE DURKHEIM ON THE DIVISION oF LABOR IN Society. By George Simp- 
son. New York: The Macmillan Co. 
Estupos Juripicos E SoctaEs. Volume I. Number 1. Rio de Janeiro: 
Praca Floriano. 
FIDUZIARISCHE GESCHAFTSFUHRUNGSVERHALTNISSE IM ENGLISCHEN RECHT. 
By Heribert Tyrell. Leipzig: Verlag von Bernhard Tauchnitz. 

FONDEMENTS DU Droit, Les. By Emmanuel Lévy. Paris: Librairie Félix 
Alcan. 

For My Granpson. By Sir Frederick Pollock. London: John Murray. 

FUNDAMENTAL LAW AND THE AMERICAN REVOLUTION 1760-1776. By Charles 
F. Mullett. New York: Columbia University Press. 

INSANITY AS A DEFENSE IN CRIMINAL Law. By Henry Weihofen. New York: 
The Commonwealth Fund. 

INTERIM MEASURES OF PROTECTION IN INTERNATIONAL CONTROVERSIES. By 
Edward Dumbauld. Leyden: Martinus Nijhoff. 

JURISDICTION AND POWER oF TAXATION. By Edward S. Stimson. Kansas 
City: Vernon Law Book Co. 

JuvENILE DETENTION IN THE UNITED States. By Florence M. Warner. 
Chicago: University of Chicago Press. 

KENT KEEPERS OF THE PEACE, 1316-1317. Edited by Bertha Haven Putnam. 
Kent: Headley Bros. 

KriTIK DER SOGENANNTEN PRAKTISCHEN ERKENNTNIS. By Alf Ross. 
Kopenhagen: Levin & Munksgaard. 

LAW AND PRACTICE IN CoRPORATE CONTROL. By Chester Rohrlich. New 
York: Baker, Voorhis & Co. 

LAW AND THE CONSTITUTION, THE. W. Ivor Jennings. London: University 
of London Press. 

Lawyers Must Eat. By Alexander L. Schlosser. New York: The Vanguard 
Press. 

Lonpon Prisons oF TODAY AND YESTERDAY. By Albert Crew. London: Ivor 
Nicholson and Watson, Ltd. 


Ba 

| 

| 

| 

q 


564 HARVARD LAW REVIEW [Vol. 47 


LYNCHING AND THE Law. By J. H. Chadbourn. Chapel Hill: University of 
North Carolina Press. 

Mayors’ Courts or HAmiLtton County, On10, THE. By Paul F. Douglass. 

’ Baltimore: The Johns Hopkins Press. 

Mopern TuHeortrEs or Law. New York: Oxford University Press. 

MONEYLENDING IN GREAT BriTAIN. By Dorothy Johnson Orchard and Geof- 
frey May. New York: Russell Sage Foundation. 

NEw CoMPLETE GENERAL ORDERS IN BANKRUPTCY AND FoRMS IN PROCEED- 
INGS FOR THE RELIEF OF Destors. Arranged, Annotated, and Indexed 
by Max Isaac. New York: American Bankruptcy Review, Inc. 

NintH ANNUAL REPORT OF THE PERMANENT CourRT OF INTERNATIONAL 
Justice. Leyden: A. W. Sijthoff’s Pub. Co. 

PrivaTE Potice. By J. P. Shalloo. Philadelphia: The American Academy of 
Political and Social Science. 

PROCEEDINGS OF THE MARYLAND Court OF APPEALS 1695-1729. Edited by 
Carroll T. Bond. Washington: The American Historical Ass’n. 

PROGRESS OF INTERNATIONAL GOVERNMENT, THE. By David Mitrany. New 
Haven: Yale University Press. 

Pus.ic CAREER OF WILLIAM M. Evarts, THE. By Brainerd Dyer. Berkeley: 
University of California Press. 

REAL Property Law. By G.R. Y. Radcliffe. New York: Oxford University 
Press. 

RECHTSGESCHAFTLICHE TREUHANDVERHALTNIS, Das. By Wolfgang Siebert. 
Marburg: Elwert’sche Verlagsbuchhandlung. 

REGIONAL GUARANTEES OF MINoRITYy RicHTS. By Julius Stone. New York: 
The Macmillan Co. 

THEORY AND PRACTICE OF MODERN TAXATION, THE. By William Raymond 
Green. Chicago: Commerce Clearing House, Inc. 

Towarp Liquor Controt. By Raymond B. Fosdick and Albert L. Scott. 
New York: Harper & Bros. 

TrabE Associations. By W. J. Donald. New York: McGraw-Hill Book Co. 

VOLKERRECHTLICHEN GRUNDLAGEN DER ROMISCHEN AUSSENPOLITIK IN RE- 
PUBLIKANISCHER ZEIT, Diz. By Alfred Heuss. Leipzig: Dieterich’sche 
Verlagsbuchhandlung. 

WAIVER oF Jury TRIAL IN CRIMINAL CASES IN OHIO, THE. By Kenneth J. 
Martin. Baltimore: The Johns Hopkins Press. 

ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT. 
By Viktor Bruns. Berlin: Walter de Gruyter & Co. 


| 
| 
| 
| 


